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Summary of IENG Sary’s Reply to the Co-Prosecutors’ Response to IENG Sary’s Appeal 

Against the OCIJ’s Decision on the Defence Request for Information Concerning the 

Apparent Bias and Potential Existence of Conflict of Interest of OCIJ Legal Officer 

Summary 

On 30 June 2008 the Defence replied to the OCP’s response to IENG Sary’s Appeal against an 

OCIJ decision on the Defence’s request for information about an OCIJ Legal Officer. The 

Defence submitted that the OCP had mischaracterized their request as a request for 

disqualification of a legal officer whereas in reality they were requesting more information. The 

Defence also submitted that their request was timely and that they had a right to access 

information in order to exercise the right to apply for disqualification.  

Admissibility of the Appeal 

Rule 34(5) allows for requests for disqualification before the Pre-Trial Chamber.  It would be 

illogical to allow applications for disqualification to be submitted to the Pre-Trial Chamber but 

not allow requests for the information necessary to make such submissions. The Defence also 

noted that Rule 74(3) does not contain an exhaustive list of grounds for appeal 

The Defence disputed the OCP’s assertion that the function of the Pre-Trial Chamber is the 

adjudication of disputes between the OCP and the OCIJ. The Pre-Trial Chamber is not limited to 

the hearing of such disputes. The Defence submitted that it was not clear from the Rules that the 

Pre-Trial Chamber does not have power to hear all types of appeals from OCIJ decisions.  

The Defence submitted that the OCP was incorrect to state that Notice of the Appeal was filed on 

6 June 2008; the Defence orally notified the Greffier on 5 June 2008 and signed the Record of 

Appeal on that date. The Defence had 10 days to file its Appeal from the receipt of the OCIJ’s 

letter denying the Defence’s request for information about the OCIJ Legal Officer, which was 

received on 27 May 2008. 

Preliminary Requests  

The Defence welcomed the OCP’s request for all filings on this matter to be placed on the 

Court’s website. The Defence submitted that if the Pre-Trial Chamber is truly concerned about 

the transparency of proceedings, it would not deny the Defence access to the information it needs 

to determine whether bias exists within the OCIJ.  

Merits of the Appeal 

Article 128 of the Cambodian Constitution mandates an independent and impartial judiciary; this 

principle is reflected in Article 3(3) of the Agreement and Article 10 new of the ECCC law. The 

Defence submitted that it is therefore legitimate for judges to receive legal ‘advice’ but not legal 

‘instructions’ as this risks violating their independence.  
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The party seeking to overcome the presumption of impartiality must adduce sufficient evidence 

to establish an appearance of bias by the individual concerned. To do this, the party must have 

access to relevant information. The Defence argued that the OCIJ is deliberately frustrating its 

efforts to obtain such relevant information and the OCP appears to be encouraging this behavior.  

The Defence disputed the OCP’s argument that the OCIJ had ruled that its investigators could be 

compared to judicial police and that rules guaranteeing independence and impartiality do not 

apply to investigators. The OCIJ merely stated this position in a letter responding to a request for 

information from the Defence. Additionally, the Defence noted that the OCIJ Legal Officer’s 

actual position within the OCIJ is not clear.  

The Defence submitted that its request for information was not unsubstantiated. The initial 

request was substantiated by attaching an annex of works authored by the OCIJ Legal Officer, 

which dealt with issues relevant to Case 002. The Defence submitted that the Legal Officer’s 

views are not just of a general nature; he has repeatedly discussed his views as to specific legal 

issues related to the case.  

Essence of Submissions 

The Defence submitted that its request was admissible and timely. The Defence also submitted 

that it was entitled to access information pertaining to the OCIJ Legal Officer’s potential bias as 

this information was necessary for the Defence to be able to rebut the presumption of 

impartiality. Additionally, the Defence argued that its request was substantiated by various 

statements made by the OCIJ Legal Officer. The Defence requested that the Pre-Trial Chamber 

reverse the OCIJ’s decision and compel the production of information concerning the OCIJ 

Legal Officer.  


