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Summary of Ieng Sary’s January 2008 Appeal Against Provisional Detention Order 

Introduction 

On 15 January 2008 the Defence filed an Appeal against the Provisional Detention Order issued 

by the Office of Co-Investigating Judges (“OCIJ”) that ordered Mr. IENG Sary to be placed 

under provisional detention for a period not exceeding one year. This appeal was made necessary 

because the OCIJ erred in exercising its discretion in its findings under Rule 63(3)(b) that it was 

necessary to keep Mr. IENG Sary under provisional discretion and because the current detention 

conditions also posed a risk to Mr. IENG Sary’s health. The Defence argued that: a. there is no 

actual risk to public order; there is no actual risk to Mr. IENG Sary’s personal safety; b. there is 

no actual risk of interference with witnesses; c. there is no actual risk of flight; d. there are 

available bail conditions that would ensure against the perceived risks; and e. the current 

conditions of detention are unsuitable due to Mr. IENG Sary’s health.    

There is no actual risk to public order 

There is no evidence to suggest that the release of Mr. IENG Sary pending the trial would disturb 

public order. The OCIJ suggested that this risk is due to the “fragile context” of the Cambodian 

society, however it did not explain what is meant by this. In other post-conflict areas 

International Tribunals have provisionally released the accused prior to trial without disrupting 

public order. There was no disruption to public order when Mr. IENG Sary returned to 

Cambodia after he was granted his amnesty. The public order justification can only be used 

where it is shown that the release would actually disturb public order and detention is the only 

means of addressing this, yet the OCIJ did not cite a single report relating to the instability of 

Cambodia or any incidences of public protest relating to the Khmer Rouge. The OCIJ based its 

decision on abstract perceptions and general assertions, rather than relying on facts.  

There is no actual risk to Mr. IENG Sary’s personal safety 

There is no evidence to support the finding that release may “imperil” the safety of Mr. IENG 

Sary. Mr. IENG Sary was living freely and openly in central Phnom Penh for nearly a decade 

and the location of his house was well known. He was not threatened or attacked during this 

time. It is not realistic to suggest that the situation has changed because official prosecution has 

commenced.  

There is no actual risk of Mr. IENG Sary interfering with a witness 

For a decision to be based on the risk of interference it must be based on actual facts and 

evidence. It cannot simply be based on the fact that an Accused has power and influence. In the 

last ten years Mr. IENG Sary has not once insulted, threatened or attacked any potential witness.  

There is no actual risk that Mr. IENG Sary will flee 
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Any perceived risk of flight must be based on facts. Reference must be made to the specific facts 

that confirm the danger of the Accused’s flight. If the risk of flight is the only legitimate ground 

for provisional detention, release should be ordered if it is possible to obtain a guarantee that the 

Accused will appear for trial. Stating that Mr. IENG Sary has wealth, foreign friends and a 

passport is not a sufficient justification to deny him release. There is no evidence to indicate that 

Mr. IENG Sary has tried to escape in the last few years, despite his knowledge of the 

establishment of the ECCC.  

There are available bail conditions ensuring against any perceived risks 

The most risk-free condition for provisional release would be to impose house arrest. This form 

of detention has proved successful at the ICTY. The Royal Government of Cambodia would be 

able to provide security to Mr. IENG Sary and to transport him safely to the Chambers when 

necessary.  

There is an actual risk to Mr. IENG Sary’s life under the detention conditions 

Mr. IENG Sary has a precarious health condition. He is in need of constant and appropriate 

medical assistance and an environment suited to his fragile health. The detention conditions are 

sub-standard for someone of his health.  

Essence of the Submission 

The Defence argued that none of the grounds used by the OCIJ to support its decision were valid 

as they were not based on facts or evidence but on general assumptions and predictions. The 

Defence also argued that Mr. IENG Sary’s health meant that the current detention conditions 

were inappropriate. The Defence therefore requested that the detention conditions be altered and 

Mr. IENG Sary be placed under house arrest.  


