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IENG Sary’s Appeal Against the Trial Chamber’s Decision on Defence Requests 

Concerning Irregularities Alleged to Have Occurred During the Judicial Investigation 

Introduction  

On 8 January 2013 the Defence filed an appeal against the Trial Chamber’s decision on the 

Defence’s requests concerning alleged irregularities during the investigative stage. This appeal 

was made necessary because the Trial Chamber erred in law, erred in fact and abused its 

discretion, violating Mr. IENG Sary’s fundamental fair trial rights. The Defence argued that the 

appeal was admissible under Rule 104(4)(d). The Defence argued that the Trial Chamber: a. 

erred in refusing to exercise its Rule 93 power to investigate irregularities in the OCIJ 

investigators’ practice of taking witness statements; b. abused its discretion when it refused to 

investigate the statements of an interpreter; and c. erred by failing to give reasons when rejecting 

the Defence’s request for a public hearing on the OCIJ’s practice of conducting unrecorded 

witness statements.  

Admissibility of the Appeal 

The Defence argued that the appeal was admissible under Rule 104(4)(d) which permits 

immediate appeals of “decisions on interference with the administration of justice under Rule 

35(6).” The Trial Chamber’s decision ignores specific allegations that raise concerns about the 

reliability of witness summaries and testimonies and prevents a record being made that would 

encompass the improprieties of the OCIJ investigation. The Trial Chamber has therefore 

knowingly and willfully interfered with the administration of justice.  

The Defence also submitted that it was necessary to take a broad interpretation of Rule 104(4)(d) 

in accordance with Rule 21(1) which requires that ECCC law and Rules be interpreted so as to 

safeguard Mr. IENG Sary’s interests.  

Refusal to exercise Rule 93 power to investigate irregularities in the witness statements 

taken by OCIJ investigators  

The Defence identified several instances of prior unrecorded interviews, including one that was 

staged. Without information as to the context and content of the unrecorded interviews, neither 

the Trial Chamber nor the parties can know the extent to which these interviews impact on the 

witnesses’ credibility and weight to be afforded to their evidence. The Defence therefore argued 

that the Trial Chamber should have exercised its Rule 93 investigative power to obtain 

clarification from the OCIJ and investigators as to the circumstances of the interviews.  

The Defence based its requests on Mr. IENG Sary’s fundamental fair trial rights to examine the 

evidence and witnesses against him and to mount a defence.  Enjoyment of these rights requires 

the ability to examine and challenge a witness’s credibility and the weight to be afforded to his 
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evidence. The Defence did not seek an annulment of the proceedings as was suggested by the 

Trial Chamber. 

Failure to investigate the statements made by the interpreter present at Phy Phuon’s 

Interview 

The interpreter at Phy Phuon’s interview indicated that the recording was staged after a lengthy 

unrecorded interview. The Trial Chamber however refused to summon the interpreter and found 

that the Defence should have raised this issue at the pre-trial stage. The Trial Chamber is 

required to ensure a fair trial but by ignoring the substance of the interpreter’s statements and by 

threatening to sanction the Defence for its conversation with the interpreter is in fact chilling the 

Defence’s efforts to ensure a fair trial for Mr. IENG Sary.  

Failure to provide reasons for the decision to reject the Defence’s request for a public 

hearing on the OCIJ’s practice of conducting unrecorded interviews 

The Trial Chamber failed to provide any rationale for its rejection of the Defence’s request for a 

public hearing on the OCIJ’s practice of conducting unrecorded interviews. Only a reasoned 

decision renders an Accused’s right to appeal meaningful. Providing written reasons serves legal 

certainty and transparency of proceedings and enables an effective review process.  

Essence of Submission  

The Trial Chamber’s failure to investigate the irregularities in the OCIJ’s investigation 

techniques violates Mr. IENG Sary’s right to a fair trial. The Supreme Court Chamber should 

grant the appeal and annul the Trial Chamber’s decision and order the Trial Chamber to exercise 

its Rule 93 power to investigate irregularities identified in the OCIJ witness interviews.  


