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Summary of Mr. IENG Sary’s Appeal Against the OCIJ’s Order on Translation Rights 

and Obligations of the Parties 

Introduction 

On 22 July 2008 the Defence filed an appeal against the OCIJ’s Order on Translation. The 

appeal was made necessary because the Translation Order violates Mr. IENG Sary’s right to 

participate in his own defence. This right is only protected if Mr. IENG Sary is able to see the 

evidence submitted against him in a language he fully understands. The Order also violates his 

right to effective legal representation as it prevents his foreign lawyer from reading and 

analyzing the evidence against his client in a language he can fully understand. Moreover the 

system reverses the burden of organizing translation from the State authorities onto Mr. IENG 

Sary and his defence team, constituting a violation of the principle of equality of arms.  

Admissibility 

The Defence argued that the initial Defence request to have various documents translated into 

English and Khmer was a request for investigative action under Rule 55(10). Investigative action 

is any action which affects the substance of the investigation. The denial of the request by the 

OCIJ in its Translation Order was a refusal of a request for investigative action, appealable under 

Rule 74(3)(b).  

Translation into the language of Mr. IENG Sary  

The OCIJ stated that Mr. IENG Sary is not entitled to the translation into his own language of all 

documents that have been relied on in the Introductory Submission, but the key requirement is 

that he must have knowledge of the case against him. Therefore certain documents need not be 

translated into Khmer. The Defence argued that this violates Mr. IENG Sary’s right to participate 

in his own defence and to effectively participate in the proceedings. The Defence asserted that 

refusing to translate the supporting documentation on which the Introductory Submission is 

based deprives Mr. IENG Sary of his rights.  

The OCIJ relied heavily on ICTR and ICTY jurisprudence to justify its decision that all 

documents need not be translated, but the Defence explained that the ECCC does not follow the 

same procedure as these accusatorial systems, which have very different investigation stages to 

the ECCC. Additionally, the Defence argued that some of the cases cited do not support the 

OCIJ’s conclusion.  

Translation into the language of the Foreign Co-Lawyer 

The OCIJ refused to translate into English documents cited in the footnotes to the Introductory 

Submission and exculpatory evidence which does not constitute an “element of proof.” The 

Defence argued that this deprives Mr. IENG Sary of effective representation throughout the 

investigative stage. The right to effective representation is the bedrock upon which Mr. IENG 
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Sary’s other rights are upheld; it is often only through representation that other rights are 

protected. Without being able to verify whether documents support the OCP’s allegations or 

whether they may lead to alternative avenues of investigation, the Defence argued that it is 

impossible to effectively represent Mr. IENG Sary.  

Violation of Equality of Arms by the Translation System Ordered by the OCIJ  

The Defence argued that the system imposed by the OCIJ is wasteful and violates the principle 

of equality of arms by shifting the burden of organizing translation from the state authorities to 

the individual. This is contrary to human rights law which protects the rights of the individual 

against the power of the State and thus places positive obligations on state authorities.  

By providing separate translators to each Defence team, the Defence asserted that the OCIJ is 

duplicating work, which is inefficient. If the translators were to translate all the documents 

supporting the Introductory Submission jointly and systematically, this would not occur. 

Essence of the Submission 

The Defence argued that the OCIJ’s Order on Translation violates Mr. IENG Sary’s rights to 

participate in his own defence and to be effectively represented by counsel. These rights can only 

be fully protected if evidence which is submitted against him is translated into languages that 

both he, and his foreign lawyer, can understand. Additionally the Defence argued that the OCIJ’s 

system shifts the burden of organizing translation onto the individual and thus violates the 

principle of equality of arms.  


