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Summary of Decision on Appeal of IENG Sary Against OCIJ’s Order on Extension of 

Provisional Detention  

Introduction  

On 26 June 2009 the Pre-Trial Chamber dismissed IENG Sary’s Appeal against the OCIJ Order 

on Extension of Provisional Detention. The Pre-Trial Chamber decided to review the OCIJ Order 

by examining four separate matters: a) well founded reasons to believe Mr. IENG Sary may have 

committed crimes specified in the Introductory Submission; b) grounds that would make 

detention a necessary measure; c) due diligence in the conduct of investigation; and d) the 

Defence’s request for release or modification of the conditions of detention.  

Well-founded reasons to believe that Mr. IENG Sary may have committed the crime(s) 

specified in the Introductory Submission 

The Co-Investigating Judges concluded that there continues to be information that would satisfy 

an objective observer that Mr. IENG Sary may have committed the crimes specified in the 

Introductory Submission.  

The Pre-Trial Chamber observed that in the Appeal, the Defence does not contest the existence 

of well-founded reasons to believe that Mr. IENG Sary may bear responsibility for the crimes 

under investigation. Therefore the Pre-Trial Chamber declined to review the evidence on the case 

file in this respect before the Appeal was filed.  

The Defence however argued that a higher level of evidence is now required after Mr. IENG 

Sary has spent a year in detention. The Pre-Trial Chamber observed that, once the existence of 

“well founded reasons” has been established, unless exculpatory evidence has been found to 

undermine this factor, it is sufficient to fulfill the requirement throughout the pre-trial stage of 

the proceedings. The level of suspicion necessary to justify pre-trial detention is only that which 

is considered “reasonable”. The Pre-Trial Chamber therefore found that the OCIJ exercised its 

discretion correctly in concluding that “well founded reasons” exist.  

The Pre-Trial Chamber also noted that recent evidence placed on the case file supported the 

well-founded reasons to believe Mr. IENG Sary may have committed the crimes specified. The 

Pre-Trial Chamber did not find any exculpatory evidence on the case file. Therefore it found that 

the “well founded reasons” that would satisfy an objective observer that Mr. IENG Sary may 

have been responsible for the alleged crimes, not only existed, but were supported by additional 

evidence.  

Whether sufficient grounds still exist that make detention a necessary measure 

The Pre-Trial Chamber noted that the Defence did not present new facts or circumstances that 

show the conditions under Rule 63(3)(b) have changed. It also noted that the OCIJ provided 
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sufficient reasoning in its Extension Order. Therefore the Pre-Trial Chamber only addressed the 

additional issues raised by the Defence in the Appeal.  

The Risk of Flight 

The Pre-Trial Chamber observed that Mr. IENG Sary could face a sentence of imprisonment 

from five years to life if found guilty. It dismissed the Defence’s arguments that his advanced 

age and the fact that his wife is in detention significantly reduce his ability and motivation to 

flee. The Pre-Trial Chamber found that there is no evidence that aged persons are not able to 

travel and that Ms. IENG Thirith’s risk of flight may be an aggravating circumstance.  

The Pre-Trial Chamber considered that provisional detention is still necessary to ensure Mr. 

IENG Sary’s presence during proceedings.  

To Protect the Security of the Charged Person  

The Pre-Trial Chamber noted that there were no new facts or arguments from the Defence in 

relation to the need to ensure Mr. IENG Sary’s security. New facts have emerged that indicate 

that high tension within the Cambodian society is still present, which would necessitate the 

detention of Mr. IENG Sary to protect his security.  

While the Pre-Trial Chamber recognized that the nexus between Mr. IENG Sary and Duch could 

only be seen as an allegation, the Pre-Trial Chamber noted that it had already been established 

that such an allegation would satisfy an objective observer that Mr. IENG Sary may have been 

responsible for the alleged crimes. The Pre-Trial Chamber therefore found that the risk that the 

aggression towards Duch could also be vented towards Mr. IENG Sary was not illusory.  

The Pre-Trial Chamber therefore considered that provisional detention remained a necessary 

measure to protect Mr. IENG Sary’s safety.  

To Preserve Public Order  

The Pre-Trial Chamber observed that, notwithstanding the observance of the presumption of 

innocence, the way in which Mr. IENG Sary is now perceived within Cambodian society has 

changed since reasonable suspicion was established. The Pre-Trial Chamber found that the facts 

show that Mr. IENG Sary’s release would disturb public order.  

The Pre-Trial Chamber therefore found that provisional detention remained a necessary measure 

to preserve public order.  

Due diligence in the conduct of investigation  

The Pre-Trial Chamber considered that the nexus between the length of time an Accused spends 

in detention and the diligence displayed in the conduct of investigations is a relevant factor.  
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Rule 63(7) provides that no more than 2 extensions of provisional detention may be ordered. 

Rule 21(4) provides that proceedings (including judicial investigations) should be brought to an 

end within a “reasonable” time. The ICC has also required that investigations and proceedings be 

undertaken in an expeditious manner. The Pre-Trial Chamber found that there was evidence to 

demonstrate that investigations have progressed expeditiously. The Pre-Trial Chamber found that 

the conduct of the investigative authorities fulfills the requirement of due diligence and that the 

fundamental human rights of Mr. IENG Sary have been respected. 

Request for release or modification of the conditions of detention by instead imposing 

house arrest 

The Pre-Trial Chamber found that the conditions of Rule 63(3)(b) are still met. Any one of these 

conditions is sufficient to justify provisional detention. The conditions proposed by the Defence 

are outweighed by the necessity for provisional detention. The Pre-Trial Chamber therefore 

rejected the Defence’s request for release or modification of the conditions of detention.  

Essence of the Decision  

The Pre-Trial Chamber dismissed the Defence’s Appeal and affirmed the Order of the Co-

Investigating Judges extending Mr. IENG Sary’s provisional detention. The Pre-Trial Chamber 

found that there continued to be well-founded reasons to consider that Mr. IENG Sary had 

committed the crimes contained in the Introductory Submission.  The Pre-Trial Chamber further 

found that there was no evidence to show that the conditions of Rule 63(3)(b) were no longer 

satisfied. Therefore Mr. IENG Sary could not be released, nor could his conditions be modified. 

The Pre-Trial Chamber further held that the investigative process had been proceeding 

expeditiously and the OCIJ had not breached its obligation of due diligence.  


