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Summary of Decision on Appeal Concerning Contact Between Mr. IENG Sary And His 

Wife  

Introduction  

On 30 April 2008 the Pre-Trial Chamber made a decision on the Defence’s Appeal against a 

Letter from the Co-Investigating Judges that stated that there could be no meetings between Mr. 

IENG Sary and his wife, Mrs. IENG Thirith. The Pre-Trial Chamber considered that the Co-

Investigating Judges had failed to provide adequate reasons to support their decision and that 

they had not shown that the limitation was in the interest of the investigation. The Pre-Trial 

Chamber also found that the limitation violated Mr. IENG Sary’s and Mrs. IENG Thirith’s right 

to be treated with humanity. 

Considerations 

The Pre-Trial Chamber noted that detainees at the ECCC Provisional Detention Facility are not 

allowed to meet and are segregated from one another. The Pre-Trial Chamber also noted that the 

Detention Facility is under the authority of the Royal Government of Cambodia and subject to 

Cambodian law. The Chief of the Detention Facility was at the time in the process of drafting 

Detention Rules for those detained.  

The Pre-Trial Chamber considered that two types of decisions may have the effect of 

segregation: i. an order of segregation issued by the Chief of the Detention Facility; and ii. an 

order issued by the Co-Investigating Judges limiting contact between a detainee and any other 

detainee.  

The Pre-Trial Chamber noted that there is no indication that the Chief of the Detention Facility 

(who has sole jurisdiction to order segregation on the basis of Cambodian Law and the draft 

Detention Rules) had made such a decision.  

The Co-Investigating Judges’ authority to limit contacts between detainees is based on Rule 

55(5) of the Internal Rules. This allows the Co-Investigating Judges to take necessary measures 

to: i. provide for the safety and support of witnesses; and ii. conduct the investigation. The Pre-

Trial Chamber found that this Rule is sufficiently broad to give the Co-Investigating Judges 

jurisdiction to limit contacts between detainees.  

However, the Pre-Trial Chamber noted that the jurisdiction of the Co-Investigating Judges was 

limited by Rule 21(2), which provides that “coercive measures… shall be strictly limited to the 

needs of the proceedings, proportionate to the gravity of the offence charged and fully respect 

human dignity.”  

The Pre-Trial Chamber held that these findings were in accordance with the practice at other 

international tribunals where there is a distinction between: i. segregation to retain order in the 

prison and the security of detainees; and ii. restriction of contact and communication to avoid 
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prejudice to the outcome of proceedings. The International Criminal Court, International 

Criminal Tribunal for the former Yugoslavia and International Criminal Tribunal for Rwanda 

give judicial authorities jurisdiction in the latter, but not the former, case. Additionally, these 

tribunals require that any limitation of contact is ordered upon a reasoned decision. The reasoned 

decision should make it clear which interest is being protected.  

The Pre-Trial Chamber noted that the decisions of the Co-Investigating Judges, found in the 

Letter dated 22 January 2009 and a Memorandum dated 17 March 2008 were not adequately 

reasoned. There was no explanation of why or how the limitation of contacts was a necessary 

and proportional measure.  

The Pre-Trial Chamber noted that Mr. IENG Sary and Mrs. IENG Thirith had been married for 

57 years. The alleged crimes were committed 30 years ago and the couple has had all that time to 

discuss any matters related to the allegations. The Pre-Trial Chamber therefore found that it was 

not clear how limiting contact would protect the interests of the investigation. 

Additionally, the Pre-Trial Chamber found that the duration of the measures imposed without 

justification affected Mr. IENG Sary’s and Ms. IENG Thirith’s right to be treated with humanity.  

The Pre-Trial Chamber ordered that the Co-Investigating Judges’ orders should be set aside and 

that Mr. IENG Sary and Mrs. IENG Thirith should be allowed to meet in accordance with the 

Detention Rules.  

Essence of Decision 

The Co-Investigating Judges’ orders limiting contact between Mr. IENG Sary and Mrs. IENG 

Thirith were set aside. The Pre-Trial Chamber found, with reference to the procedure at other 

international tribunals, that the Co-Investigating Judges had failed to give reasoned decisions. 

The Pre-Trial Chamber also found that the Co-Investigating Judges had not shown that the 

limitation on contact would be in the interest of the investigation and that the limitation infringed 

Mr. IENG Sary’s and Mrs. IENG Thirith’s right to be treated with humanity.  


