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Summary of Decision on IENG Sary’s Appeal Regarding the Appointment of a Psychiatric 

Expert  

Introduction  

On 21 October 2008 the Pre-Trial Chamber rejected the Defence’s Appeal against the 

constructive dismissal by the OCIJ of the Request for Mr. IENG Sary to be examined by a 

psychiatric expert to determine his fitness to stand trial.  The Pre-Trial Chamber found that the 

Defence was correct in its submission that the OCIJ’s refusal to respond to its Request amounted 

to a constructive dismissal. The Appeal was therefore found to be admissible. The Pre-Trial 

Chamber looked to International Criminal Tribunal for the former Yugoslavia (“ICTY”) case law 

to find that the issue of an individual’s mental capacity was a relevant issue at the investigative 

stage of proceedings. However, the Appeal was rejected as the Defence had not provided an 

adequate reason to justify the appointment of a psychiatric expert.  

Admissibility  

The Defence submitted that the Appeal was admissible because the OCIJ’s failure to respond for 

over three and a half months to their request for Mr. IENG Sary to be examined by a psychiatric 

expert constituted constructive dismissal of the Request. Rule 31(10) of the Internal Rules 

provides that if a party requests an additional expert, the OCIJ shall rule upon the request “as 

soon as possible and in any event before the end of the investigation.” Rule 31(10) also provides 

that where such a request is rejected, the ruling may be appealed. Additionally, Rule 74(3)(d) 

provides for an appeal against OCIJ orders “refusing requests for expert reports.” 

The Pre-Trial Chamber noted that the OCIJ found that the issue raised by the Request did not 

arise at the current (investigative) stage and therefore deferred its decision. Nearly four months 

elapsed without any decision. The Pre-Trial Chamber found that the conditions in Rule 31(10) 

providing that the OCIJ shall rule upon a request “as soon as possible and in any event before the 

end of the investigation” are cumulative. Both conditions must be respected.  

The Pre-Trial Chamber considered that, with the passage of time, the failure of the OCIJ to 

respond made it impossible for the Defence to obtain the benefit sought.  

The Pre-Trial Chamber found that the failure of the OCIJ to decide the Request as soon as 

possible, in circumstances where a delay deprived Mr. IENG Sary of the possibility of obtaining 

the benefit sought, amounted to constructive refusal of the application. The appeal was therefore 

admissible under Rule 74(3)(d).  

Mr. IENG Sary’s right to request the appointment of an expert to evaluate his capacity to 

participate in the judicial investigation  

Rule 32 provides that, for the purpose of determining whether an individual is fit to stand trial, or 

for any other reasons, the OCIJ may order a medical, psychiatric or psychological examination 
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by an expert. The Pre-Trial Chamber found that the scope of this Rule is broad enough to 

encompass the Defence’s Request.  

The Pre-Trial Chamber observed that the ECCC constitutive documents, Rules and Cambodian 

law do not clearly define “fitness to stand trial.” There is no guidance as to whether a psychiatric 

evaluation can be requested or the issue of mental capacity can be raised at the pre-trial stage. 

Therefore, according to Article 12 of the Agreement, the Pre-Trial Chamber must seek guidance 

from international law.   

The Pre-Trial Chamber noted the ICTY case of Prosecutor v. Strugar. Here the Trial Chamber 

held that the enjoyment of procedural rights guaranteed by the ICTY “presupposed that an 

accused has a level of mental and physical capacity.” Strugar also held that fitness to stand trial 

encompasses the capacity inter alia “to plead, to understand the nature of the charges, to 

understand the course of the proceedings… and to testify.” 

The Pre-Trial Chamber noted that, from the beginning of a judicial investigation before the 

ECCC, charged persons enjoy the procedural rights described in Strugar. The Rules also confirm 

that charged persons have the opportunity to play an active role during the investigative phase. 

As the enjoyment of these rights presupposes a level of mental and physical capacity, the Pre-

Trial Chamber considered that the issue of an individual’s capacity to effectively participate is 

triggered from the moment that individual is charged with a crime before the ECCC.  

The Pre-Trial Chamber therefore found that charged persons are entitled to have their capacity to 

exercise their procedural rights during the pre-trial phase evaluated by an expert if the request is 

justified. The OCIJ was incorrect to determine that the Request was premature.  

Merits of the Appeal  

The Defence based the Appeal on the ground that “Mr. IENG Sary is in a state of weak physical 

and mental capacity,” which “may deprive him of his ability to consult with the Defence Team.” 

As no ECCC or Cambodian law specifies the requirements for an application for an expert 

examination, the Pre-Trial Chamber again looked to international jurisprudence.  

The Pre-Trial Chamber noted that in the ICTY case of Prosecutor v. Stanišić & Simatović, the 

Trial Chamber found that there must be an “adequate reason” to inquire into fitness to stand trial. 

The Pre-Trial Chamber therefore reviewed the Appeal by determining whether there was 

adequate reason to question Mr. IENG Sary’s capacity to participate.    

The Pre-Trial Chamber acknowledged that Mr. IENG Sary was 82 years old, is regularly 

examined by doctors and has been hospitalized on several occasions. The Pre-Trial Chamber 

noted that none of the medical or expert reports indicated that his ailments might affect his 

mental capacity. Additionally, the Case File contained no evidence indicating that Mr. IENG 

Sary’s mental capacity might be affected by his physical ailments. 
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The Pre-Trial Chamber noted that the Defence’s assertion that, due to Mr. IENG Sary’s illnesses, 

“it is feared that [his] mental state may deprive him of this essential ability to consult with his 

Defence team,” is not sufficient to warrant the appointment of a psychiatric expert. The Pre-Trial 

Chamber found that there was no reason that justified the appointment of a psychiatric expert.    

Essence of the Decision  

The Pre-Trial Chamber found that the Appeal was admissible, as the OCIJ had effectively 

refused the Defence’s request to appoint a psychiatric expert. However, the Appeal was rejected. 

Although mental capacity to stand trial was found to be an issue that was relevant at the pre-trial 

stage, the Pre-Trial Chamber found that the Defence had not provided an adequate reason to 

justify the appointment of an expert.  


