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Re: Reply to OCP Response to IENG Sary‟s Letter Requesting Kiernan Material 

    

Dear Ms. Lamb, 

 

We refer to the OCP‟s response to our request for material from Professor Kiernan,
1
 and 

hereby take the opportunity to present this brief reply, though it may also be prudent for the 

Trial Chamber to allow the parties to make oral submissions on this issue, particularly in light 

of the OCP‟s posturing.      

 

The OCP objects to the Trial Chamber making any efforts to elicit the requested information 

from Professor Kiernan, claiming that our request is unsubstantiated,
2
 untimely,

3
 “does not 

even attempt to identify relevant documents (or groups of documents) as examples,”
4
 and “is 

vague, overbroad, disproportionately invasive, and a blatant fishing expedition.”
5
  Simply, 

these claims are as vacuous as they are unfounded.   

 

It bears recalling that we made a good faith request for some additional information authored 

by Professor Kiernan that is not on the Case File, but may be in his possession.  We learned 

of this material while preparing for the cross examination of Professor Kiernan.  We are of 

the opinion that the material is relevant and may in fact be exculpatory.  As such, we have an 

ethical and professional obligation to request its production.  We made our request as 

expeditiously as possible.  Keeping in mind that Professor Kiernan may not testify until 

                                                 
1 Memorandum from the OCP to the Trial Chamber Senior Legal Officer, re: “Response to Ieng Sary‟s Letter 

for Disclosure of Material Relating to Professor Kiernan‟s Testimony, E172/3, 27 February 2012 (“Response”). 
2 Id., para. 2. 
3 Id., para. 4.  
4 Id., para. 5. 
5 Id. 
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2013,
6
 there can be no prejudice to any party, especially to the OCP.  Ultimately, should we 

or any other party attempt to have the requested material admitted, the Trial Chamber will 

undoubtedly make the requisite determination.
7
  Suffice it to say, the mere requesting of the 

information does not automatically make it admissible.   

 

Our request particularized ten “specific documents” that we sought to be disclosed by 

Professor Kiernan,
8
 as well as other relevant material.

9
  It is axiomatic that “material authored 

by Professor Kiernan relevant to Case 002” would comprise texts relating to events which fall 

under the temporal and subject matter jurisdiction of the ECCC.  Professor Kiernan‟s 

handwritten notes and tapes of interviews provide primary evidence of his research and his 

methodologies.  It is also plain that since Professor Kiernan is being called as an expert, the 

parties are entitled to review any and all material produced by him that may touch on any of 

the areas on which he may provide evidence.  By publishing and lecturing, Professor Kiernan 

cannot possibly expect to be shielded from scrutiny, especially if he is called to give 

evidence.  Notes, which he may have taken contemporaneously during interviews or from 

other tasks related to his research, are also not immune from scrutiny.   Other designated 

experts were requested to provide their personal notes
10

 and to provide further information or 

explanations.
11

   

 

The OCP refers to international jurisprudence regarding disclosure of materials used to 

prepare court-commissioned expert reports, arguing that “while some decisions … have 

sometimes required the disclosure of materials…, to the Co-Prosecutors‟ knowledge no 

similar requirement has been held to apply to oral testimony or to previous academic 

publications of experts later called to testify.”
12

  The OCP is, quite obviously, trying to 

misdirect the Trial Chamber.  Professor Kiernan is likely to have the requested material 

readily available, and to the extent that it may be relevant, the parties are entitled to it – 

especially if it may further assist the Trial Chamber in fulfilling its mandate to ascertain the 

truth in this case.   

 

The OCP asserts that “Professor Kiernan is also under no obligation to provide „[a] list of 

individuals who may have assisted [him] in translating relevant documents,‟”
13

 but does not 

dispute that this information will allow the Trial Chamber and parties to better prepare for his 

examination.  More importantly, however, Professor Kiernan has not yet been asked (unless 

members of the OCP have surreptitiously discussed this matter with him), and thus it is 

                                                 
6 Notice to the Trial Chamber and Parties Regarding Testimony of TCE-38 and TCE-44, 27 February 2012, 

E166/1, para. 3. 
7 See Further Oral Hearing on Documents (Commencing 12 March 2012), 24 February 2012, E172/1, para. 5:  

“Further directions regarding discussion of all new documents shall follow in due course, following issuance of 

the Trial Chamber‟s pending decision in this area.”  
8 Request for Kiernan material, 17 February 2012, p. 1-2. 
9 Id., p. 2 
10 See, e.g., Letter from the Co-Investigating Judges to Elizabeth Becker, re: “Request for Information 

Regarding Evidentiary Material,” 6 January 2010, D28/3, p. 2. 
11 See, e.g., CIJ Letter to Stephen Heder dated 06-01-2010, 6 January 2010, D210/14. 
12 Response, para. 3. 
13 Id., para. 6. 
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unknown at this time what his answer may be.  There is no need to suffer from (or cause) 

anticipatory anxiety by speculating as to what Professor Kiernan will or will not do if 

requested by the Trial Chamber.  

 

In sum, we reiterate our request made in our letter of 17 February 2012.   For the sake of 

transparency and a proper judicial record, we request this letter/reply be placed on the Case 

File.  

 

Respectfully requested,  

 

 

 

 

 

 

 

 

ANG Udom Michael G. KARNAVAS  

 Co-Lawyers for Mr. IENG Sary  

 


