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Analytical Perspective from a Defence Lawyer 

ECCC Legacy Conference 12 March 2013 organized by BAKC and 

CHRAC 

By Mossen SO, Lawyer and Case Manager for Ieng Sary Defence 

 

1. The ECCC is a national court operating under Cambodian existing 

laws and will seek guidance from the international laws and 

procedure where there is lacunae, uncertainty or inconsistency with 

international standards. Thus jurisprudence established at the 

ECCC is more or less applicable or can be used as guidance in 

domestic cases. 

2. In addition to its jurisprudence, practices at the ECCC by defence 

lawyers are crucial for local lawyers to learn and may be used as 

guidance for their day-to-day cases. These practices will assist 

lawyers to work on the case from a different perspective and 

also assist in shaping the view of the judges to see things from 

another point of view. 

3. My talk today will cover four points which I think will be useful 

and practical to lawyers who appear in court, especially, in criminal 

matters.  I am of course limiting my talk to fit it into the time 

allotted to me, though I do suggest that if there is a real interest in 
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learning and sharing from the ECCC experience, then BAKC 

should consider organizing a symposium with workshops now – as 

opposed to after the ECCC is closed – while the experienced 

international specialists are around.  We should not be afraid to 

admit to ourselves that we lack certain knowledge, certain skills, 

and certain habits that keep us from reaching our full potential as 

lawyers.  Anyway, my topics today are A. Advancing client’s fair 

trial rights, B. Motion practices, C. Open and transparent 

process and D. Case preparation. 

A. Advancing client’s Fair Trial Rights    

4. One aspect of a defence lawyer’s practice is advancing the client’s 

constitutionally protected fair trial rights, which is routine work at 

the ECCC. The Cambodian Constitution provides basic fair trial 

principles by incorporating international human rights instruments 

which can be seen under its articles 31, 32, 38, etc. Very briefly, 

let’s refresh ourselves of what these rights are:  Fair and public 

hearing; Presumption of innocence; Minimum guarantees for the 

accused such as rights to have adequate time and facilities for this 

defence and to communicate with counsel of his own choosing, 

Right to be tried in his presence and to defence himself in person or 

through legal assistance of his own choosing; Ne bis in idem 
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(double jeopardy principle) and principle of legality, etc. This is 

non-exhaustive list. 

5. These principles – as we all know – are rarely, if ever, clearly 

translated into practice. My past experience working as court 

monitor at the local courts for four years found that there is 

insufficiency in articulating of arguments raised by lawyers while 

invoking and interpreting those principles and the lacking of proper 

reasoning in court decisions in addressing those principles. I am not 

here to criticize the local practice, although NGOs and other 

governments have reported concerns about fair trials for a long 

time, but I am here to bring to your attention what issues of fair 

trial rights have been raised, and in many instances reasonably 

decided, so that we can learn from them and use them as guidance.  

6. Practices at ECCC cover a person’s rights to a fair trial from the 

time s/he is arrested and detained and / or during judicial 

investigation by independent and impartial judges, and from trial 

until the final verdict have to be properly exercised and respected 

(These rights should be equally applied to even named or unnamed 

suspects who are not in detention). 

7. At the ECCC, concerning provisional detention, defence lawyers 

have been challenging how provisional detention should be used 

and on what grounds that the suspect / accused should be 



	   4	  

provisionally released. The grounds range from errors in citation of 

supporting facts to health and humanitarian reasons. 

8. Another example of fair trial issues raised by defence lawyers is 

how the evidence will be tested at trial such as its admissibility, 

weight, etc. 

9. Last but not least, defence lawyers have raised concerns regarding 

the impartiality of judges at the ECCC and those who work for 

them. Calling for judges or their associates to be disqualified for a 

lack of impartiality serves the interest of protecting the client’s 

right to be tried by an independent and impartial tribunal. 

10. There are more fair trial issues that have been dealt with at the 

ECCC. Due to time constraints, I cannot give more examples. I will 

suggest what can be done at the end of my concluding remarks. 

B. Motion Practices 

11. Another aspect of the defence lawyer’s role is motion practice, 

which is also equally important. One example is challenging the 

applicable laws by seeking clarification as to which laws should be 

applied to the case. This legal filing also assists all parties in 

knowing what the elements will be applied to the case especially in 

furtherance of the defence’s case theory. Practice at the ECCC 

showed that this should be done since the beginning of the case by 
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analyzing what is/are the relevant law(s) and whether clarification 

needs to be sought. Reasoned decisions have to be made on those 

requests and the lawyers will have the opportunity to appeal those 

decisions should their due diligence so required. One example is 

the challenging the applicability of JCE III at ECCC, the expiration 

of statute of limitation of National Crimes under the 1956 Penal 

Code. 

C. Open and transparent process 

12. Pushing for an open and transparent process is also an essential 

aspect of the work carried out by ECCC defence lawyers. Practices 

at the ECCC illustrate that lawyers have to make sure that the court 

makes its decisions only after all parties have been given an 

opportunity to be heard and if possible in public. Lawyers have to 

bear in mind that openness and transparency reduce corrupt 

practices and ensure the legitimacy and integrity of the court’s 

decisions. Furthermore, demanding openness and transparency also 

encourages the court to account for and be properly reasoned in its 

decisions. 

D. Case Preparation 

13. One last aspect of the critical work of ECCC defence lawyers is 

being well prepared. Good preparation is the key to success. 

Lawyers should spend time working on the cases by planning and 
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strategizing about their theory of their case. Lawyers have to be 

ready to take part in the judicial investigation by filing relevant 

investigative actions depending on the case theory. Decisions on 

those investigative requests will have to be appealed if necessary. 

Again ECCC practices will assist lawyers to work on the case 

from a different perspective and also assist in shaping the view 

of the judges to see things from another point of view. 

 

Conclusion 

 

14. In conclusion I would recommend that those records including 

filings by parties especially the defence lawyers and judicial 

decisions should be accessible to all lawyers. BAKC, to my 

understanding, is an important organ to assist in compiling those 

records for its members. BAKC in cooperation with the ECCC, 

Council for Legal and Judicial Reform, Ministry of Justice and 

NGOs should create a task force to identify the key filings and 

decisions which according to their best knowledge of local 

practices can be adopted or used as guidance for local cases. 

15. In addition to the compiling of these records for easy access, those 

applicable practices should be included in trainings at the 
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professional schools for judges and lawyers. Alternatively, they 

should be topics or subjects for on-going legal education for judges 

and lawyers. 


