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Mr. IENG Sary, through his Co-Lawyers (“the Defence”), hereby requests the Trial Chamber 

to direct the Office of the Co-Prosecutors (“OCP”) to revise the list of documents it proposes 

to send to Stephen Heder in advance of his testimony.1  This Request is made necessary 

because the OCP has requested to provide Mr. Heder, in preparation of his testimony, 

documents with which he may be unfamiliar.  Many of these documents do not have E3 

numbers.  Several documents are not on the OCP’s Rule 80(3) document lists.  Some of these 

documents do not even appear to be on the Case File.  Though the Defence has attempted to 

reach an understanding on this matter with the OCP as suggested by the Trial Chamber 

Senior Legal Officer, there appear to be some irreconcilable differences which would 

invariable lead to an impasse and the potential delay in resolving this matter.2  The Defence 

requests the Trial Chamber to order the OCP to: a. remove from its proposed list any 

documents it cannot conclusively demonstrate that Mr. Heder is actually familiar with at this 

point in time; and b. remove any documents which do not have E3 numbers (including new 

documents and documents not on the OCP’s Rule 80(3) lists).  The Defence submits that 

these measures are reasonable and necessary in order to protect the integrity of Mr. Heder’s 

testimony; i.e., to keep him from being influenced, whether intentionally or not, by 

documents which may not simply refresh his memory and which may be ultimately 

inadmissible at trial. 

I. PROCEDURAL HISTORY 

1. On 26 February 2013, the OCP sent an email to the Trial Chamber Senior Legal Officer 

and another Trial Chamber Legal Officer with an attached list of documents requesting 

“leave to provide this material to Mr Heder for him to review prior to testifying.”3  The 

OCP stated that “[t]he documents are on the case file.  Although Mr Heder will have 

direct knowledge of the documents (as they are authored by him or referred to by him in 

his many publications) we are in the process of preparing a folder/CD of the material. We 

hope to have that material available by Friday 8th March 2013.  If leave is granted by that 

                                                
1 See Annex 1. 
2 The differences are attributed to nothing more than firmly held beliefs based on good faith intentions.  
3 See Email from Trial Chamber Senior Legal Officer to all parties, “Re: Fw: OCP Application for leave to send 2 The differences are attributed to nothing more than firmly held beliefs based on good faith intentions.  
3 See Email from Trial Chamber Senior Legal Officer to all parties, “Re: Fw: OCP Application for leave to send 
documentation to Mr Steve Heder,” 28 February 2013 (the email from the OCP to the Trial Chamber Senior 
Legal Officer is reproduced at the bottom of this email). 
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date this would mean that the material can be sent to Mr Heder well in advance of him 

attending before the trial chamber.”4  This email was not copied to any of the parties. 

2. On 28 February 2013, the Trial Chamber Senior Legal Officer responded to the OCP’s 

email, copying all parties.  She stated: “In conformity with its previous practice, the 

Chamber grants leave for the material you attach to be forwarded to Mr. Heder in advance 

of his testimony. I have since conveyed this list to the Witness/Expert Support Unit 

[(“WESU”)] and so please provide to them in due course the folder/CD of this material 

for its onward transmission.”5 

3. On 28 February 2013, the Defence sent a letter to the Trial Chamber Senior Legal Officer 

informing her that the Defence had not been aware of the OCP’s Request until it had been 

granted, since the OCP failed to copy any of the parties in its email.  The Defence 

informed the Trial Chamber Senior Legal Officer that it opposed the OCP’s request and 

would file a formal submission on the matter.  It further notified the Trial Chamber Senior 

Legal Officer that not all of these documents listed are on the Case File and that many of 

the documents that are on the Case File were not included in the OCP’s Rule 80(3) 

document lists.  The Defence requested that WESU be directed to defer sending the 

material to Mr. Heder until the Trial Chamber received the Defence’s submission. 

4. On 1 March 2013, the Trial Chamber Senior Legal Officer sent an email to the Defence 

stating that, in light of the Defence’s objection, the OCP would be revising its list.  She 

suggested contacting the OCP to ensure that any specific objections would not be made 

moot by this revision.6 

5. On 2 March 2013, the Defence forwarded the 1 March 2013 email from the Trial 

Chamber Senior Legal Officer to all parties and requested the OCP to provide an updated 

list of the material it wished to send to Mr. Heder.7 

                                                
4 Id. 
5 Id. 
6 Email from Trial Chamber Senior Legal Officer to Defence, “Re: Fw: OCP Application for leave to send 
documentation to Mr Steve Heder,” 1 March 2013. 
7 Email from Defence to OCP, copied to all parties, “Fw: Re: Fw: OCP Application for leave to send 
documentation to Mr Steve Heder,” 2 March 2013. 
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6. On 4 March 2013, the OCP forwarded the Defence a revised list of the documents it 

proposed to send to Mr. Heder.8  The Defence submits that many of the documents on this 

list are problematic, for the reasons expressed herein.   

II. LAW AND ARGUMENT 

A. Documents Mr. Heder has not seen in the past and with which is 

unfamiliar 

7. The applicable ECCC law and Internal Rules (“Rules”) are silent on the issue of 

providing documents to witnesses in advance of their testimony.  The Trial Chamber has 

introduced this practice to enable witnesses to refresh their memories and to streamline  / 

facilitate the examination process.9   This practice presupposes that the witness will be 

provided with documentary evidence with which he or she is familiar.  This is self-

evident when considering the Trial Chamber’s rulings that witnesses are not to be shown 

documents to create memories unknown to them.  The problem of showing witnesses 

documents with which they are unfamiliar – and thus creating new memories – was 

demonstrated during the testimony of David Chandler.  Mr. Chandler made certain 

statements and when questioned on the basis of his claims, he cited the Closing Order and 

the documents referenced therein and noted that he had not been aware of these 

documents when writing his books.10	   

8. The Defence is not in a position to know which documents Mr. Heder may have reviewed 

during his employment with the OCP and the OCIJ.  Since Mr. Heder worked for the 

OCP, the OCP may be in a position to identify documents with which he would have 

been familiar.  Presumably, however, the OCP had no contact with Mr. Heder while he 

later worked for the OCIJ as a supposedly neutral “analyst,” and is not in a position to 

know which documents he was exposed to during that period.   

9. The OCP should demonstrate in its list why it believes that Mr. Heder would have seen 

and would be familiar with each document proposed.  Failure to provide this information 

would place the Defence in an unequal position to the OCP (due to the OCP’s greater 
                                                
8 Email from OCP to Defence, “From Keith Raynor- HEDER,” 4 March 2013. 
9 The Trial Chamber has previously stated, in relation to “Witness, Civil Party and Expert preparation,” that 
proceedings may be enhanced if witnesses are given the opportunity to refresh their memories by reviewing 
their prior statements prior to their testimony. See Response to Issues Raised by Parties in Advance of Trial and 
Scheduling of Informal Meeting with Senior Legal Officer on 18 November 2011, 17 November 2011, E141, p. 
4.  
10 See Transcript, 18 July 2012, E1/91.1, p. 31-32, 36; Transcript, 23 July 2012, E1/94.1, p. 21-25, 126. 
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familiarity with Mr. Heder’s research and work during his time at the OCP).  This would 

violate Mr. IENG Sary’s fundamental fair trial right to equality of arms.11  Providing 

documents to Mr. Heder that he is not familiar with could influence his testimony and 

would impact Mr. IENG Sary’s right to confrontation.12  Put differently, were Mr. Heder 

to prepare for his testimony by relying on material with which he is not familiar, his 

memory as well as testimony could very well be altered.   

B. Documents that do not have E3 numbers  

10. Documents that do not have an E3 classification (including new documents and 

documents which are not on the OCP’s Rule 80(3) lists) should not be provided to Mr. 

Heder in preparation of his testimony, even if these documents are familiar to Mr. Heder 

or were generated by him.  These documents have not been determined by the Trial 

Chamber to be admissible into evidence.  They may not meet the admissibility 

requirements of Rule 87(3)13 and therefore may not be reliable to prove the facts they 

purport to prove.   

11. Included in the documents that do not have E3 numbers are a large number of 

SOAS/HRW witness interviews.14  Although these interviews may have been performed 

by Mr. Heder, they are unlikely to be admitted into evidence pursuant to Rule 87(3).   

These interviews are qualitatively suspect and thus inherently unreliable because: a. they 

were taken by an entity external to the ECCC and enjoy no presumption of reliability;15 b. 

                                                
11 According to Article 33 new of the Establishment Law, the ECCC shall ensure that trials “are fair and 
expeditious and are conducted in accordance with existing procedures in force, with full respect for the rights of 
the accused…” (emphasis added).  According to Rule 21(1)(a) of the Rules, “ECCC proceedings shall be fair 
and adversarial and preserve a balance between the rights of the parties” (emphasis added). The right to a fair 
trial includes the right to equality of arms.  Equality of arms is “the principle in law that, in a trial, the defence 
and the prosecution must have procedural equality to ensure that the conduct of judicial proceedings is fair.” 
Case of KAING Guek Eav alias “Duch”, 001/18-07-2007-ECCC/TC, Decision on IENG Sary’s Request to 
Make Submissions in Response to the Co-Prosecutors’ Request for the Application of Joint Criminal Enterprise, 
3 July 2009, D288/6.90, para. 4. The Trial Chamber in Case 001 confirmed that “the fundamental nature of this 
principle is acknowledged in the Internal Rules…” Id.   
12 The Accused have the fundamental fair trial right to confront or examine the evidence and witnesses against 
them. This right is guaranteed by Article 13(1) of the Agreement, Article 35 new (e) of the Establishment Law, 
Rule 84(1) of the Rules and Article 14(3)(d) of the International Covenant on Civil and Political Rights, which 
Cambodia must respect pursuant to Article 31 of the Cambodian Constitution. 
13 Rule 87(3) states that the Trial Chamber may reject evidence which is: a. irrelevant or repetitious; b. 
impossible to obtain within a reasonable time; c. unsuitable to prove the facts it purports to prove; d. not 
allowed under the law; or e. intended to prolong proceedings or is frivolous.   
14 See section 1b. “School of African and Oriental Studies” of the revised list the OCP wishes to send to Mr. 
Heder. 
15 See Decision on Co-Prosecutors’ Rule 92 Submission Regarding the Admission of Witness Statements and 
Other Documents Before the Trial Chamber, 20 June 2012, E97/6, para. 29. 



002/19-09-2007-ECCC/TC 
 

IENG SARY’S REQUEST TO DIRECT OCP TO REVISE  
LIST OF DOCUMENTS TO BE SENT TO MR. HEDER      Page 5 of 6                                                                                                                            

they are mere summaries of interviews and do not have corresponding audio recordings 

or verbatim transcripts; and, most importantly, c. Mr. IENG Sary has had and will have 

no opportunity to confront their authors.16  Acknowledging that these documents may be 

shown to Mr. Heder at trial for verification purposes, the Defence objects to these  

documents being sent to Mr. Heder in advance.   

C.  The impact of sending the current list of documents to Mr. Heder  

12. The underlying concern with forwarding documents to Mr. Heder is that, by doing this, 

the OCP is effectively communicating with Mr. Heder and preparing him for his 

testimony, i.e. “coaching” him.  The mere showing of documents to Mr. Heder will have 

the subliminal effect of giving him a “heads up,” priming him for the sort of testimony he 

will be expected to provide in court.  As the OCP has noted previously, there is no legal 

basis to proof witnesses at the ECCC and “if the parties are involved in an unregulated 

process of ‘refreshing’ the witnesses’ or experts memory it has the natural and often not 

deliberate effect of influencing the witnesses’ testimony in line with the parties’ case.”17 

13. The possibility of influencing a witness’s testimony (whether deliberately or not) is of 

particular concern with respect to Mr. Heder due to his close affiliation with the OCP.  

From July 2006 to December 2006, prior to the filing of the Introductory Submission,18 

Mr. Heder worked as an analyst for the OCP,19 investigating whether to open a judicial 

investigation against Mr. IENG Sary and the other Accused.  Mr. Heder later moved to 

the Office of the Co-Investigating Judges (“OCIJ”) to “neutrally” investigate the 

allegations set out in the Introductory Submission that he had helped to prepare.20  

According to the eyewitness account of Mr. Wayne Bastin, the former Chief of the 

Intelligence and Analysis Unit of the OCIJ,21 while working for the OCIJ Mr. Heder 

                                                
16 See id., paras. 21-25.   
17 Co-Prosecutors’ Response to “IENG Sary’s Request for an Expedited Decision on Certain Issues Raised at the 
Trial Management Meeting,” 24 May 2011, E87/1, paras. 14-15 (emphasis added).  
18 Introductory Submission, 20 July 2007, D3. 
19 Co-Prosecutors’ Request to Hear a Further 2 Experts and 13 Witnesses in the First Phase of the Trial and 
Notice of Intention to Put 7 Video-Clips Relating to Nuon Chea Before the Trial Chamber Pursuant to Rule 
87(4), 5 July 2011, E93/7, para. 9; Request for Information Concerning Potential Conflict of Interest, 10 January 
2008, A121; OCIJ Letter to the Defence titled Request for Information Regarding an Eventual Conflict of 
Interest, 24 January 2008, A121/I (“OCIJ 2008 Letter to the Defence”), p. 1. 
20 OCIJ 2008 Letter to the Defence, p. 1. 
21 Mr. Bastin’s professional expertise is beyond dispute. He currently serves as a Police Officer in Australia.  He 
has 31 years of service, mostly in the areas of Organized Crime and Homicide, where his major role is that of an 
Intelligence Manager. He previously served for 12 months with the International Criminal Tribunal for Rwanda 
as an Analyst/Investigator, and spent 12 months with the Special Court for Sierra Leone where he was Chief of 
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attended a meeting between International Co-Investigating Judge Lemonde and several 

international members of the OCIJ at Judge Lemonde’s residence in Phnom Penh.  At this 

meeting, Judge Lemonde stated that he would prefer that the team “find more inculpatory 

evidence than exculpatory evidence.”22  Mr. Heder, according to Mr. Bastin’s 

recollection, remained silent and did not protest.23  The concerns that the Defence has 

repeatedly raised concerning Mr. Heder’s ability to be impartial,24 given his past 

employment with the OCP and OCIJ, make it essential to ensure that he is not influenced 

or impacted in any way in preparing his testimony.	  	   

WHEREFORE, for all the reasons stated herein, the Defence respectfully requests the Trial 

Chamber to DIRECT the OCP to revise the list of documents it proposes to send to Mr. 

Heder so that this list includes only documents: a. that Mr. Heder has seen and is familiar 

with; and b. that have E3 numbers and have been included on the OCP’s Rule 80(3) lists. 

 
Respectfully submitted, 
 

 

 

 

  ________________      ______________________ 
  ANG Udom                          Michael G. KARNAVAS 

 
Co-Lawyers for Mr. IENG Sary 

 
Signed in Phnom Penh, Kingdom of Cambodia on this ____ day of March, 2013 

                                                                                                                                                  
the Intelligence Unit. He was also a senior Investigator with the U.N. Independent Special Commission of 
Inquiry for Timor Leste in 2006, and was responsible for establishing the Intel Unit at the ECCC in 2007.  He 
returned to the ECCC in 2008 and served as Chief of the Intelligence and Analysis Unit. 
22 IENG Sary’s Application to Disqualify Co-Investigating Judge Marcel Lemonde & Request for a Public 
Hearing, 9 October 2009, 1, Annex A, p. 1. 
23 Id., p. 2. 
24 See, e.g., IENG Sary’s Request for Information Concerning TCE-33, 11 December 2012, E236/2/2, and 
filings referenced therein.  


