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Press Release regarding the Public Decision of the Trial Chamber Denying Ieng Sary’s 

Request to File Submissions on the Application of Joint Criminal Enterprise at the ECCC 

issued on 3 July 2009 
 

 

On 8 June 2009 the Co-Prosecutors filed a request for the application of Joint Criminal 

Enterprise (“JCE”) in the Case of Kaing Guek Eav “Duch”. Attached to this request were two 

filings that the Co-Prosecutors (“OCP”) previously submitted, not in the Duch case, but in 

response to Mr. Ieng Sary’s motion against the application of JCE filed before the Co-

Investigating Judges (“OCIJ”). The Duch Defence team was at a disadvantage to the OCP in 

relation to this issue, not being able to rely on any prior submissions in Case File 002 from which 

it had been separated. To redress this imbalance and inequity, and to protect Mr. Ieng Sary from 

the OCP’s attempts to sneak JCE into Case File 002 through the back door, we filed a request to 

make submissions in response to this request on 17 June 2009.  Yesterday, the Trial Chamber not 

only denied this request but refused to make it part of the Case File. 

 

The result of the Trial Chamber’s decision is that a fundamental legal issue facing the ECCC will 

be decided with the majority of Defence teams barred from participating.  Needless to say, we, 

the Co-Lawyers representing Mr. IENG Sary before the ECCC, are extremely disappointed with 

this decision.  

 

The Ieng Sary Defence’s request was timely, promoted judicial economy and explained the 

violation of the fundamental principle of equality of arms that would have resulted if the request 

was denied. Unfortunately, the Trial Chamber either overlooked or misinterpreted the 

jurisprudence in support of this principle in reaching its decision. In contrast to the Trial 

Chamber’s interpretation, the Tadic case does not limit this principle to the parties of a case. In 

fact, the Appeals Chamber held in Tadic that “the principle of equality of arms must be given a 

more liberal interpretation than that normally upheld.” Other authorities relied upon by the 

Defence, such as the Kallon case before the Special Court for Sierra Leone, explicitly 

demonstrate that where an issue directly affects other Defence teams, those other teams must be 

permitted to file submissions.  
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The Ieng Sary Defence did not seek to file new submissions but merely to add detailed 

submissions to the Duch Case File before the Trial Chamber that had already been filed before 

the OCIJ.  The OCP did exactly this in its request of 8 June 2009.  It is reasonable to expect the 

Trial Chamber to want all relevant JCE submissions to be made available to it, rather than simply 

relying on the OCP’s submissions. This is particularly important given the complexity of this 

issue – something which the Trial Chamber appears to have recognized through its oral 

indication of 29 June 2009 that a decision on the application of JCE in the Duch case would only 

be taken at the end of the case. Although this appears to prevent an accused from knowing the 

case he is charged with and thus be completely contrary to the decision of the Pre-Trial Chamber 

of 5 December 2008, it does at least indicate the Trial Chamber’s recognition of the inherent 

complexity of this issue. 

 

This necessity of having access to all submissions on JCE is reinforced by worrying information 

concerning the process of drafting the various OCP submissions that we also brought to the Trial 

Chamber’s attention this week. We discovered from a lecture given on 24 June 2009 by 

Professor Michael Scharf, who had been employed by the OCP to draft submissions on JCE in 

late 2008, that the OCP may have knowingly and willfully interfered with the administration of 

justice by withholding evidence from the Court on the acceptance and scope of the principles 

from the Nuremberg Charter and judgments, which would have undermined the status of JCE in 

customary international law. This issue was raised in the OCP’s 31 December 2009 JCE filing 

with the OCIJ which was also attached to the OCP request before the Trial Chamber. As 

explained in a filing submitted to the Trial Chamber on 30 June 2009, the OCP clearly cannot be 

trusted to put forward a comprehensive and honest view of the law relating to JCE.  It is thus 

even more imperative that submissions from all the parties concerned are heard which, quite 

obviously, includes all of the Charged Persons in Case File 002.   

 

To further explain the behavior of the OCP, both the filing before the OCIJ and the attempted 

filing to the Trial Chamber, have been displayed on the Ieng Sary Defence website at 

http://sites.google.com/site/iengsarydefence/.  

 

Ang Udom & Michael G. Karnavas 

Co-Lawyers for Mr. IENG Sary 

Phnom Penh, 4 July 2009 


