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Summary of Supplement to IENG Sary’s Application to Disqualify Judge Marcel 

Lemonde and Request for a Public Hearing 

 

Introduction 

On 7 December, the Defence filed a Supplement to its 9 October 2009 Application to 

Disqualify Judge Marcel Lemonde.  This Supplement was filed because the Defence 

received a second statement from the former Chief of the Intelligence and Analysis Unit 

of the OCIJ which provides further indicia of bias on the part of Judge Lemonde.  The 

facts contained in this second statement were not previously known to the Defence when 

it filed the original Application.   

 

Summary of Arguments 

 

The Defence learned that Judge Lemonde had ex parte communication with the Office of 

the Co-Prosecutors (“OCP”).  In November or December 2008, at a meeting of the 

“international side” of the OCIJ legal unit, OCIJ Chief Legal Advisor Anna Austin 

provided everyone present, including Judge Lemonde, with a 5-7 page document which 

dealt with avenues of inquiry that she said had been supplied to her by OCP analyst / 

expert, Dr. Craig Etcheson.  Judge Lemonde stated that this document should not be 

given to the “Cambodian side” and this was stressed throughout the meeting.  The 

Defence was never informed by the OCIJ about this meeting, nor was it informed that the 

OCIJ had received this communication from the OCP.  The Defence is unaware of the 

contents of the document, other than that it dealt with avenues of inquiry.  

 

Judge Lemonde’s ex parte communication with the OCP gives rise to an appearance of 

bias.  Judge Lemonde violated his obligation under the Agreement and Establishment 

Law to conduct the investigation independently and impartially.  Through this conduct, 

Judge Lemonde violated his ethical obligations as a judge to act with independence and 

impartiality. 

 

This appearance of bias is further reinforced by the fact that Judge Lemonde stated that 

“neither the document nor the contents of the document should be given to the 

‘Cambodian side’; nor should they be made aware of the existence of the 

document.” It appears that Judge Lemonde did not wish to have anyone scrutinize his 

actions.  Aside from violating his obligations under the Agreement and Establishment 

Law to cooperate with his counterpart and to conduct all investigations with “joint 

responsibility,” Judge Lemonde deprived Mr. IENG Sary of the benefit of having his case 

investigated with the insight, experience and professionalism of the Cambodian Co-

Investigating Judge and Cambodian Investigative Staff that are equally responsible for, 

and entrusted with, the investigative process adopted by the ECCC.   

 

Essence of submission 

Any presumption of impartiality that a judge might hold by virtue of his position cannot 

overcome Judge Lemonde’s flagrant violation of the law and his judicial ethics.  Judge 

Lemonde’s conduct would undoubtedly cause “[a]n informed person, with knowledge of 
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all the relevant circumstances, including the traditions of integrity and impartiality that 

form a part of the background and apprised also of the fact that impartiality is one of the 

duties that Judges swear to uphold” to apprehend bias in this situation.  Judge Lemonde’s 

conduct is all the more egregious when one considers that it was Judge Lemonde’s duty 

to uphold the integrity and impartiality of this Tribunal.  Instead, he has, in fact, violated 

his obligations to conduct the investigation independently and impartially and avoid ex 

parte communications and to inform the Defence of any that he receives.  

 


