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Summary of IENG Sary’s Rule 35 Application for Judge Marcel Lemonde’s 

Disqualification 

 

Introduction 

Rule 35 of the ECCC Internal Rules provides for sanctions against any person who 

knowingly and willfully interferes with the administration of justice.  The Defence filed 

this Application pursuant to Rule 35 because it learned through a statement made by Mr. 

Bastin, the former Chief of the Intelligence and Analysis Unit of the OCIJ, that Judge 

Lemonde has committed several serious breaches of the Internal Rules and of his ethical 

obligations as a judge. Judge Lemonde’s conduct amounts to an interference with the 

administration of justice.  

 

Summary of Arguments 

The Defence demonstrated that Judge Lemonde knowingly and willfully interfered with 

the administration of justice in several respects. 

 

A. Judge Lemonde gave unethical instructions to Mr. Bastin regarding his 

evaluation of OCIJ (and former OCP) employee Dr. Stephen Heder’s 

performance 

Dr. Heder was employed by the OCP before he joined the OCIJ as a consultant.  Mr. 

Bastin was in charge of overseeing Dr. Heder’s work product at the OCIJ.  Mr. Bastin 

provided an evaluation that stated that Dr. Heder had not completed his work product and 

that his terms of reference were not fulfilled.  Judge Lemonde was unsatisfied with this 

evaluation because he feared that this might harm Dr. Heder’s chances of receiving a new 

contract with the OCIJ.  Judge Lemonde requested Mr. Bastin to redraft the evaluation in 

a more positive light.  Judge Lemonde also later stated, in a meeting where the national 

side of the OCIJ was not present, that Dr. Heder’s final evaluation should be more 

positive.   

In requesting from Mr. Bastin that he redraft portions of Dr. Heder’s evaluation in a more 

positive light, and to state that Dr. Heder’s next evaluation should be more positive, 

Judge Lemonde violated the ECCC Code of Judicial Ethics and improperly used his 

position of authority over Mr. Bastin: he sought to influence the outcome of a 

performance review.  Judge Lemonde’s conduct amounts to an interference with the 

administration of justice.  This impropriety not only calls into question Judge Lemonde’s 

integrity, but also risks compromising the integrity of the entire judicial investigation. 

B. Judge Lemonde violated the confidentiality of the investigation 

 

Judge Lemonde: 

� allowed a French film crew to enter the OCIJ Analysis Unit, accompanied by 

OCIJ Chief Legal Advisor Anna Austin and OCIJ Legal Officer David Boyle, 

where the film crew was “give[n] … access to everything” and was shown 
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confidential documents inside the CaseMap database and given a confidential 

chart concerning S-21, without any guidance as to how to protect the 

confidentiality of the information; and 

� allowed this film crew to accompany investigators as they interviewed a potential 

insider witness.  The film crew fitted the investigators with hidden microphones 

and secretly recorded the interview, as they waited in their car some distance 

away and filmed what took place.  The film crew then interviewed one of the 

investigators and asked him if he believed the witness was telling the truth. 

Rule 56 states that the judicial investigation must be confidential, and provides for only 

limited, strictly controlled, exceptions.  There are many reasons a judicial investigation 

must be kept confidential.  The OCIJ has itself explained in a press release that “[t]he 

confidential nature of this stage of the proceedings is indispensable to the quality of the 

judicial process, particularly to guarantee the protection of privacy of those persons 

mentioned in the case file and the presumption of innocence, as well as to promote 

efficiency in investigations.” 

In order to preserve the rights and interests of the parties, Rule 56(2)(b) specifically 

provides that judicial investigations shall not be conducted publicly, but that the Co-

Investigating Judges may “jointly grant limited access to the judicial investigation to the 

media or other non-parties in exceptional circumstances, under their strict control and 

after seeking observations from the parties to the proceedings.”  The Defence was not 

informed and its observations were not sought, as required by this Rule, concerning the 

film crew’s access to the witness interviews and the confidential information inside the 

OCIJ Analysis Unit. 

C. Judge Lemonde threatened witness safety 

 

Judge Lemonde has threatened the safety of witnesses by: 

� allowing the film crew to secretly tape the interview of a potential insider 

witness, without that witness’s knowledge or consent; 

� allowing the film crew to enter the OCIJ Analysis unit where it was shown 

CaseMap, containing confidential information; and 

� allowing almost everyone within the OCIJ to have open access to a 

database of insider witnesses (“the insider database”) which had 

previously been accessible by only a very limited number of persons. 

Judge Lemonde has an obligation pursuant to Article 23 of the Agreement to protect 

witnesses.  Article 23 states in relevant part that “[t]he co-investigating judges, the co-

prosecutors and the Extraordinary Chambers shall provide for the protection of victims 

and witnesses.”   
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Not only did Judge Lemonde fail to provide for the protection of witnesses, but he also 

made decisions which directly threatened their safety.  His staff, presumably with his 

acquiescence, has also violated Article 18 of the Agreement, which states that “[t]he 

archives of the co-investigating judges … and in general all documents and materials 

made available, belonging to or used by them, wherever located in Cambodia and by 

whomsoever held, shall be inviolable for the duration of the proceedings.”   

Judge Lemonde’s decision to unilaterally allow the film crew to secretly record a witness 

interview and to have access to the CaseMap, as well as his decision to allow access to 

the insider database to all legal and investigative OCIJ staff, put witnesses’ lives in 

danger and demonstrate his complete disregard for witness safety.  Through his conduct 

and poor judgment, Judge Lemonde interfered with the proper administration of justice. 

 

D. Judge Lemonde violated his obligation under the Agreement and the 

Establishment Law to cooperate and work jointly with Judge You 

Bunleng. 

 

Judge Lemonde has violated his obligation to cooperate and work jointly with Judge You 

Bunleng. Specifically, he: 

� stated that he did not want the national OCIJ staff to have access to, or 

even to learn the existence of, the document that OCP employee Dr. Craig 

Etcheson provided to the international OCIJ staff; 

� did not invite any national OCIJ staff to take part in the private meeting 

regarding Dr. Heder’s contract renewal; 

� did not obtain Judge You Bunleng’s joint approval to allow the film crew 

to join the OCIJ investigators, as he was specifically required to do under 

Rule 56(2)(b), which states that “the Co-Investigating Judges may “jointly 

grant limited access to the judicial investigation to the media…”  Judge 

You Bunleng, according to Mr. Bastin, did not even learn of the film crew 

accompanying the investigators until after it happened.  Judge You 

Bunleng stated that there was no signed agreement allowing this, as 

claimed by Ms. Austin, and that he would never agree to one; and 

� expressed his displeasure that the national OCIJ staff were provided access 

to the “insider database” and reportedly stated that “[w]hen I said access to 

all the legal and investigation team, I did not mean you were to give it to 

the Cambodians.” 

Judge Lemonde has an obligation under the Agreement, Establishment Law and the 

Rules to cooperate with Judge You Bunleng in the judicial investigation.  This 

cooperation is essential, as cooperation between the national and international staff is 

the very basis for the establishment of this Tribunal and is vital in order for it to 

function properly.   
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Judge Lemonde’s clear disregard for Judge You Bunleng and the national OCIJ staff is a 

violation of his obligation.  His behavior also gives the appearance that he has something 

to hide, thus avoiding the necessary oversight of his Cambodian Co-Investigative Judge 

as to how certain aspects of the investigation are being conducted.  This, of course, is 

worrying to the Defence, as the Defence has no authority to conduct its own 

investigation, but must rely on the OCIJ.  Judge Lemonde’s conduct further deprives Mr. 

IENG Sary and the other Charged Persons of the benefit of having Case 002 investigated 

with the insight, experience and professionalism of the Cambodian Co-Investigating 

Judge and Cambodian investigative staff that are equally responsible for, and entrusted 

with, the investigative process adopted by the ECCC. By excluding the Cambodian staff 

from a number of acts, Judge Lemonde has knowingly and willfully obstructed justice: he 

has violated a central provision in the very founding Agreement, on the basis of which 

the ECCC was established. 

 

Essence of submission 

Judge Lemonde has interfered with the administration of justice in several respects during 

the course of the judicial investigation.  The Pre-Trial Chamber must act to prevent any 

further harm to the integrity of the investigation by disqualifying Judge Lemonde as a 

sanction for his conduct. 


