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Introduction 

On 4 May 2010, the Defence submitted its Reply concerning the Co-Prosecutor’s 
Observations on the Defence’s Appeal against the OCIJ’s Order issuing Warnings under 
Rule 38 (“Observation”).  For the reasons set out below, the Co-Prosecutors err in 
observing that the Appeal is inadmissible.   

Preliminary Observations 
 
The Defence has been placed in an awkward position to comply with the duty of 
translation for the Reply.  The Directions were filed in the afternoon of Friday 30 April.  
This means the Reply must be filed by 1600 hours on Tuesday 4 May 2010.  Monday 3 
May was a public holiday in Cambodia and the majority of the ITU translators were not 
working.  Therefore, the earliest the Defence could request translation of the Reply was 
the morning of Tuesday 4 May 2010, at best, some seven hours prior to the deadline.  The 
Defence respectfully requests the Pre-Trial Chamber to consider such deadlines and 
ITU’s capacity to complete certain tasks.  Consequently the Defence can only, initially, 
submit the Reply in one language. 
 
Summary of Arguments 
 
a. The Defence has been constructively warned under Rule 35 and Rule 35 is 

appealable 

The Co-Prosecutors erroneously observe that the “Co-Investigating Judges issued the 
Warning under Rule 38 of the Internal Rules...”  Rule 38(1) provides an exhaustive list of 
actions which count as misconduct.  Three of the four warnings from the OCIJ do not 
specifically place the actions the Defence has undertaken within the actions of 
misconduct listed in Rule 38(1).  The OCIJ and the Co-Prosecutors have failed to analyze 
and take into account all the elements necessary for a warning to be issued under Rule 38.  
The Defence has explained that due to these deficiencies in the Impugned Order, the only 
Rule the Defence could have been warned under is Rule 35.  Rule 35(2)(a) allows for the 
Co-Investigating Judges or Chambers to “deal with the matter summarily,” which can 
include the issuance of warnings.  If warnings can be imposed under Rule 35, they can be 
appealed. 

 
b. Warnings issued by the ECCC are not final and without appeal 
 
For the reasons stated herein, the Defence submits that warnings are subject to appeal 
because they are not final. 
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c. The absence of a right of appeal against a warning does not accord with 

domestic or international procedural standards 
 
In Cambodia, a lawyer may be subject to disciplinary sanctions under Article 59 of the 
Statute of the Bar Association of the Kingdom of Cambodia.  Disciplinary sanctions, 
which can include a warning, can be appealed by a lawyer directly to an appeals court.  
As the ECCC is a domestic court established within the existing court structure of the 
Cambodian legal system, the Pre-Trial Chamber must find the Appeal admissible.  At the 
International Criminal Court (“ICC”), there are no provisions for the imposition of a 
warning, however an “admonishment” – akin to a warning – may be imposed. The ICC 
permits the appeal of an admonishment.  The Defence submits that appeals against 
warnings are admissible under the procedural rules of the Special Court for Sierra Leone 
and under the rules of the ICTY and ICTR. 
 
d. A warning does impose punitive sanctions 
 
The warnings act as a first step towards punitive sanctions, which, when accumulated, 
can lead to a punitive sanction.   The Co-Prosecutors correctly observe that if warnings 
are not imposed exceptionally and with caution, they have the potential of undermining: 
(1) the rights of the defendants to the assistance of counsel and to mount an effective 
defence; and (2) the duty of counsel to protect the rights and interests of the defendants 
by acting honestly, independently, fairly, skillfully, diligently, efficiently and 
courageously.  The warnings also seem to be levied as a means of forcing the Defence to 
adopt a posture of timidity and passivity in representing Mr. IENG Sary, thereby denying 
their client adequate facilities for the preparation of his defence in violation of the 
Cambodian Constitution, the Agreement, the Establishment Law, and the International 
Covenant on Civil and Political Rights.  As the incorrectly imposed warnings affect Mr. 
IENG Sary’s fair trial rights, the Appeal is also directly admissible under Rule 21. 
 
Essence of submission 
 
As the Co-Prosecutors correctly observe, all warnings “must be issued exceptionally and 
with caution, especially when directed towards defence counsel.”  However, for the 
reasons stated herein, the Co-Prosecutors’ observations regarding the admissibility of the 
Defence’s appeal are erroneous and must be rejected. 

 
 


