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Summary of Ieng Sary’s Request for an Analytical Table Linking Each Material 

Fact to Each Relevant Inculpatory or Exculpatory Piece of Evidence, Each Element 

of the Crimes Charged and Each Constituent Element of the Modes of Participation 

as part of the Closing Order, 31 March 2010 

 

Introduction 

 

The Defence submitted a Request that in the event the OCIJ considers indicting Mr. 

IENG Sary for all, or some, of the facts set out in the Introductory or Supplementary 

Submissions, it provides, as part of the Closing Order, an Analytical Table. The 

Analytical Table should link each material fact to each relevant inculpatory or 

exculpatory piece of evidence, as well as to each element of the crimes charged and each 

constituent element of the modes of participation.  

 

Summary of Arguments 

 

A. The Closing Order must provide an in-depth analysis of both inculpatory and 

exculpatory evidence relating to the charges 

 

A Charged Person may only be indicted if there is “sufficient evidence” against him 

or her.  The relevant parts of Rule 67 require that the indictment sets out not only a 

description of the material facts, their legal characterization and the nature of the 

criminal responsibility, but also an analysis of the evidence in support thereof.   

 

According to the Pre-Trial Chamber, the OCIJ has a concurrent “obligation to seek 

and consider exculpatory evidence, which shall equally be sent to the Trial Chamber.”  

A failure by the OCIJ to fully investigate, and make available and analyze all 

exculpatory evidence, leaves a distinct possibility the Defence will not have available 

to it evidence which might be potentially exculpatory.  This will undoubtedly affect 

the fair trial rights of Mr. IENG Sary as is made clear by the International Criminal 

Court (“ICC”) Appeals Chamber in Prosecutor v. Thomas Lubanga Dyilo.   

 

In Duch, the Pre-Trial Chamber found that the OCIJ had not set out the material facts 

in sufficient detail.  An in-depth analysis of both inculpatory and exculpatory 

evidence relating to the charges would avoid a repeat of such a scenario reoccurring, 

and therefore avoid further embarrassment for the OCIJ.  

 

B. The requested in-depth analysis of both inculpatory and exculpatory evidence 

must be presented in a useful format to ensure Mr. IENG Sary adequate notice 

of the charges and to sufficiently prepare for trial, should he be indicted 

 

1. The ICC has provided useful guidance in this regard.  The ICC Pre-Trial Chamber in 

Prosecutor v. Bemba Gombo requested the Prosecution, in view of the confirmation 

of the charges, to provide an in-depth analysis of each piece of evidence, whether 

incriminating or exculpatory, as follows: 
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Each piece of evidence must be analysed – page by page or, where 

required, paragraph by paragraph – by relating each piece of 

information contained in that page or paragraph with one or more 

of the constituent elements of one or more of the crimes with 

which the person is charged, including the contextual elements of 

those crimes, as well as the constituent elements of the mode of 

participation in the offence with which person is charged. The 

same analysis technique shall apply mutatis mutandis to 

photographs, maps, videodiscs, tangible objects and any other 

support disclosed by the Prosecutor.  

… 

 [T]his analysis should be presented in the form of a summary table 

which shows the relevance of the evidence presented in relation to 

the constituent elements of the crimes with which the person is 

charged. It should enable the Chamber to verify that for each 

constituent element of any crime with which the person is charged, 

including their contextual elements, as well as for each constituent 

element of the mode of participation in the offence with which he 

or she is charged, there are one or more corresponding pieces of 

evidence, either incriminating or exculpatory… 

 

Essence of Submission 

 

It is clear that an Analytical Table serves the interests of justice by allowing all parties, 

including the Defence, to prepare for trial with a clear understanding of the case.  It is 

necessary to ensure that there is no ambiguity whatsoever in the alleged material facts 

underpinning the charges.  Further, an Analytical Table will help ensure that the OCIJ has 

duly taken into account the exculpatory evidence collected throughout the judicial 

investigation in reaching its decision. The fair trial rights of the accused can thus be 

ensured. 

 

 


