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Summary of Request for Investigation Under Internal Rule 35 to Determine 
Whether the OCP has been Conducting Impermissible Investigations into Case 002, 
31 March 2010 
 
Introduction 
 
On 31 March 2010, the Defence filed a Request to the OCIJ to investigate whether the 
OCP has been conducting impermissible investigations into Case 002. The OCP recently 
sought to admit 849 documents and a database containing data on 3,983 S-21 confessions 
prepared by Dr. David Chandler. The OCP’s possession of some of this material appears 
to demonstrate that the OCP has continued to investigate into Case 002 despite the 
OCIJ’s prohibition on party-conducted investigations.  This would violate the equality of 
arms and thus violate the right of Mr. IENG Sary to a fair trial. 
 
Summary of Arguments 
 
The OCIJ has previously stated that “[b]efore this Court, the power to conduct judicial 
investigations is assigned solely to the two independent Co-Investigating Judges and not 
to the parties.  There is no provision which authorizes the parties to accomplish 
investigative action in place of the Co-Investigating Judges, as may be the case in other 
procedural systems. … The capacity of the parties to intervene is thus limited to such 
preliminary inquiries as are strictly necessary for the effective exercise of their right to 
request investigative action.”   
 
Recently, the OCIJ affirmed its prohibition on party-conducted investigations, when it 
stated in a warning to the Defence that “[t]he Co-Investigating Judges hereby warn the 
lawyers for IENG Sary under Rule 38 of the Internal Rules that they are prohibited from 
conducting their own investigations and any breach of this prohibition may result in the 
application of sanctions against them.” 
 

It is thus clear that the OCP is obligated to refrain from investigating into Case 002 while 
the OCIJ is seized with the investigation.  This Request calls for the OCIJ to determine 
whether the OCP has violated this obligation.  It appears that the OCP has violated the 
OCIJ’s prohibition, but more evidence is necessary to determine whether this is, in fact, 
the case. 

Rule 35(1) contains a non-exhaustive list of situations in which the ECCC may sanction 
or refer to the appropriate authorities, any person who knowingly and wilfully interferes 
with the administration of justice.  Rule 35(2) provides in part that when the OCIJ has 
reason to believe that a violation has occurred, it may “conduct further investigations to 
ascertain whether there are sufficient grounds for instigating proceedings.”   

Fairness to the Defence and the equality of arms militates that the OCIJ exercise its 
discretion and investigate the OCP’s possible violation of its prohibition on investigations 
by the parties.  The Defence has no other means to ensure that its rights are protected.  If 
the OCP is conducting impermissible investigations, the Defence will have no way of 
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verifying this, since it is prohibited from conducting any investigations of its own.  It 
must rely upon the OCIJ to investigate this matter. 

There appear to be three explanations which could account for the OCP’s possession of 
this material:  

1. the OCP legitimately performed the investigation necessary to procure this 
material while it was investigating for the purpose of preparing the Introductory 
Submission in Case 002, yet violated Rule 53(2) in failing to provide it along with 
the Introductory Submission;  

2. the OCP procured this material during the judicial investigation into Case 002, but 
came across this material while conducting a legitimate preliminary investigation 
into the possibility of filing an Introductory Submission for Case 003. This is 
possible with respect to some of the documents, but seems unlikely in all 
situations.   

3. the OCP is continuing to improperly investigate into Case 002, despite the 
prohibition on investigation announced by the OCIJ. 

 
Essence of Submission 
 
The OCP may not conduct investigations into Case 002 while the OCIJ is seized with the 
investigation.  If the OCP is in fact conducting impermissible investigations into Case 
002, while the Defence has been prohibited from investigating, this will violate the 
principle of equality of arms and will prevent Mr. IENG Sary from receiving a fair trial.  
The OCIJ must investigate to determine whether sanctions are warranted. 

 


