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Summary of IENG Sary’s Motion Against the Applicability of the Crime of 

Genocide at the ECCC 

 

Introduction 

On 30 October 2009 the Defence filed a motion against the application of the crime of 

genocide at the ECCC.  The Defence felt it was necessary to address this issue because 

genocide is not a substantive crime under domestic Cambodian law and because 

international law is not directly applicable in Cambodian courts.  Despite this, the Office 

of the Co-Prosecutors filed its Introductory Submission on 18 July 2007 including 

genocide as one of the crimes for which investigation is requested, and filed the Co-

Prosecutors’ Supplementary Submission regarding Genocide of the Cham on 31 July 

2009 elaborating upon this allegation.  The Defence reminded the OCIJ that even if it 

determines that it does have jurisdiction over the crime of genocide, despite all of the 

arguments to the contrary, the Defence submits that Mr. IENG Sary cannot be charged 

with genocide, as this would violate the provisions of the Royal Decree and Pardon, 

granting him amnesty from prosecution for genocide and would violate the principle of 

ne bis in idem. (The Pre-Trial Chamber has not resolved these issues, but left them for the 

Trial Chamber to resolve.) 

 

Summary of Arguments 

The crime of genocide is inapplicable before the ECCC as it is contrary to the principle of 

nullum crimen sine lege because: 

a. genocide was not criminalized by the national Cambodian law in force at the time 

when the alleged acts were committed;  

b. genocide cannot be retroactively criminalized by the Establishment Law or the 

Agreement;  

c. the Genocide Convention is not directly applicable in Cambodian courts and may not 

have bound Cambodia during the relevant period;  

d. customary international law penalizing the crime of genocide is not directly applicable 

in Cambodian courts and there is no national legislation implementing it in Cambodia; 

and  

e. jus cogens penalizing the crime of genocide is not directly applicable in Cambodian 

courts.   

 

Domestic Law: 

 The 1956 Penal Code: 

The ECCC, as a Cambodian court, is obliged to follow Cambodian law.  The 1956 Penal 

Code has been officially recognized as the Penal Code in force in Cambodia during 1975-

1979, the time the crimes were allegedly committed.  This Penal Code does not contain 

any provision criminalizing genocide.  It is therefore impossible to use the 1956 Penal 

Code as a basis for the charge of genocide. 

 The Agreement and Establishment Law: 

The Agreement and the Establishment Law do not create new substantive domestic 

criminal law.  The Agreement was formed in order to regulate the cooperation between 

the United Nations and the Royal Government of Cambodia in bringing to trial senior 
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leaders of Democratic Kampuchea and those who were most responsible for the crimes 

and serious violations of Cambodian penal law, international humanitarian law and 

custom and international conventions recognized by Cambodia.  The Establishment Law 

was created “to bring to trial senior leaders of Democratic Kampuchea and those who 

were most responsible for the crimes and serious violations of Cambodian penal law, 

international humanitarian law and custom, and international conventions recognized by 

Cambodia.”  Thus, the role of the Agreement was to establish the cooperation between 

the UN and the Cambodian government, whereas the role of the Establishment Law was 

to put into practice exactly how this would be done, including by specifying the subject 

matter, temporal and personal jurisdiction of the ECCC.  Article 4 of the Establishment 

Law, therefore, merely sets out the definition of genocide over which the ECCC would 

have jurisdiction, were it punishable under applicable substantive law. 

 

International Law: 

 The Genocide Convention: 

The Genocide Convention is not directly applicable in Cambodian courts.  The Genocide 

Convention is not a self-executing convention. Article 5 of the Genocide Convention 

requires States to implement national legislation in order to give effect to the provisions 

of the Convention.  Cambodia, however, has not enacted any national legislation to 

incorporate the Genocide Convention.  Neither does any provision in the Cambodian 

Constitutions that were in force at the time when the acts of genocide were allegedly 

committed refer to the incorporation of the Genocide Convention.   

 

Although Cambodia acceded to the Genocide Convention on 14 October 1950, it appears 

that Cambodia was not even a party to the Convention during the time period at issue, 

and that therefore the Convention could not apply.  This is because Cambodia acceded to 

the Convention when it was still a French colony.  Cambodia gained its independence 

from France on 9 November 1953.  The Convention says nothing about rules applicable 

to State succession.  The general rule in such situations, referred to as the “clean slate” 

principle, is that newly independent states do not become a party to a convention merely 

by reason of the fact that the convention had been in force before the date of succession.    

Although Cambodia has referred to the Convention subsequent to the Democratic 

Kampuchea period, which tends to show that it now considers itself bound by it, such 

reference did not occur until after the time period at issue.  The fact that it did not refer to 

the Convention between the period of independence and the end of the Democratic 

Kampuchea regime, and that it did not enact any implementing legislation to give effect 

to the Convention demonstrates that it did not consider itself bound.  If Cambodia was 

not bound by the Genocide Convention during 1975-1979, the crimes that allegedly 

occurred during that time cannot be punished by reference to the Convention. 

 Customary International Law: 

Customary international law penalizing the crime of genocide is likewise not directly 

applicable in Cambodian courts.  Neither of the Constitutions that were in force at the 

time when the alleged crimes were committed has ever provided for a procedure of 

incorporation of customary international law into domestic law.  Neither has the 

Cambodian National Assembly passed any legislation which by explicit reference 
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incorporates any rule of customary international law relating to genocide in the domestic 

legal system.   

The courts of France, whose legal system the Cambodian system is modelled after, have 

held that customary international law may not be applied directly in French courts due to 

the lack of written provisions in the French jurisdiction criminalizing the relevant 

conduct.  Similar findings have been reached by courts of the Netherlands, Germany, 

Switzerland and other States. 

The International Court of Justice recognized that the crime of genocide was a jus cogens 

peremptory norm of international law as early as 1951.  Nevertheless, the jus cogens 

nature of the crime of genocide does not alter the fact that customary international law 

cannot be directly applied in Cambodian Courts.   

To say that genocide is jus cogens means that a State has an obligation not to participate 

in genocide.  The peremptory status of a corresponding duty to punish is not settled.  The 

status of genocide as jus cogens may affect a State’s ability to exercise extraterritorial 

jurisdiction over the crime in question by allowing the State to exercise extraterritorial 

jurisdiction if it chooses to do so, but will not allow the State to exercise subject matter 

jurisdiction if it is otherwise lacking.   

Even assuming that every State possesses a duty to prosecute genocide under customary 

international law – and this is clearly not a settled obligation – this duty does not fall to 

the OCIJ but to the Cambodian government.   

 

Essence of submission 

The ECCC does not have jurisdiction to try Mr. IENG Sary for genocide because it was 

not criminalized in domestic law at the time and international law criminalizing genocide 

cannot be applied in domestic Cambodian courts, such as the ECCC. 


