
1 of 3 

Summary of IENG Sary’s Lawyers’ Appeal Against the OCIJ’s Order Issuing 

Warnings under Rule 38, March 2010 
 

Introduction 
 

The Co-Lawyers of Mr. IENG Sary submitted an Appeal against the OCIJ’s Order 

issuing warnings under Rule 38 (“Impugned Order”). Warnings were issued to the 

Defence following three letters sent by the Defence to the Co-Investigating Judges. Mr. 

IENG Sary’s right to a fair trial is not being respected as these warnings prevent the 

Defence from being able to fully carry out its duty to defend Mr. IENG Sary. 

 

The Letters were regarding:  

1. whether, and to what extent, the Defence can conduct its own investigation 

(“Investigation Letter”);  

2. a request by the Defence to be provided with the entire dossier and access to the 

OCIJ’s Casemap (“Dossier Letter”); and  

3. the Defence’s support, and joinder in part, to NUON Chea’s Nineteenth to 

Twenty-Fifth Requests (Inclusive) for Investigative Action (“Joinder Letter”).  

 

The Impugned Order contains four separate warnings from the Letters:  

1. The first warning from the OCIJ to the Defence stated that any further filing 

without stating that the classification level was merely a proposal “amounts to 

misconduct.”  

2. The second warning stated that “any public release of information relating to a 

filing before its public classification by the Co-Investigating Judges, amounts to 

misconduct.”  

3. The third warning is for disregarding the procedural regime applicable to the 

judicial investigation.  The OCIJ warned the Defence that “they are prohibited 

from conducting their own investigations.”  

4. The fourth warning is for “duplicitous” filings and matters already judicially 

addressed. The OCIJ warned the Defence that “the content and degree of 

repetition amounts to an abuse of process.” 

 

Summary of Arguments 
 

1. The Defence did not submit “duplicitous” filings and raise matters already 

judicially addressed 

 

The term “duplicitous” is defined by Black’s Law Dictionary as: “deceitful; double 

dealing.”  The term “duplicitous” when defined as “double dealing” is characterized 

by alleging two or more matters in one submission, specifically in the context of a 

pleading and an indictment.  The Defence categorically denies acting “duplicitous” 

either by way of deceit or of double dealing in any of its submissions or filings.  The 

Impugned Order does not specify or provide any examples of the Defence 

intentionally being deceitful which by definition, refers to “acts of intentionally 

giving a false impression.”  None of the examples given by the OCIJ, where the 
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Defence is allegedly being “duplicitous,” deal with two or more matters in one plea, 

to satisfy the definition of double dealing. 

 

The allegation that the Defence has been “duplicitous” is contextually incongruous. 

The OCIJ clearly meant to use the term “repetitive.”  Indeed, the OCIJ, throughout 

the Impugned Order, does not state that the Defence has acted in a deceitful manner 

or conduct fitting double dealing, but that it has been repetitious.  The incorrect use of 

the term “duplicitous” suggests that the entire warning is based upon an incorrect 

legal term.  A warning is baseless if the OCIJ cannot correctly and coherently define 

the definition of the term upon which it has based its warning. 

 

A request from the Defence was only ever repeated for clarification purposes.  The 

warning against “duplicitous” filings and raising matters which have been judicially 

addressed cannot “amount to an abuse of process,”  as the matters either: 1) have 

never previously been raised; 2) if they have been previously raised the Co-

Investigating Judges appear to have acted ultra vires; 3) if they have been previously 

raised and the Co-Investigating Judges acted within their competence, appear not to 

have been judicially addressed using applicable legal principles; or 4) if they have 

been previously raised and the Co-Investigating Judges acted within their competence 

and used applicable legal principles, were not substantially addressed. 

 

2. The Defence proposed a classification level 

 

The Defence only ever proposed a classification level and was always mindful the 

final arbiter of the classification of documents was the OCIJ.  No letter, from any 

organs of the ECCC – including the OCIJ – follows the format set out in Appendix B, 

as recommended by the Practice Direction on Filing Documents before the ECCC.  

As such, the OCIJ is in danger of frivolously placing format over substance. 

  

3. The Defence only made information available to the public which the OCIJ 

deems to be public information 

 

The OCIJ, through the Impugned Order, has made public much of the information 

contained in the Letters.  For the sake of a fair and public trial and to demonstrate to 

the Cambodian people how complex trials for the most serious crimes can be 

conducted openly and transparently, the Defence does make public, through its 

website, summaries that contain non-confidential information.  

 

4. The Defence did not show disregard for the procedural regime applicable to 

the judicial investigation 

 

The OCIJ has found that in its discretion in imposing sanctions, “an obligation and 

corresponding violation should be identified.”  The OCIJ’s warning for disregarding 

the procedural regime applicable to the judicial investigation cannot be justified, as it 

has not provided a basis upon which it has found that it has sole conduct of the 
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investigation into Case 002.  A warning cannot be imposed for the violation of an 

obligation which has no basis. 

 

5. The Impugned Order is procedurally incorrect, and thus cannot impose 

warnings under Rule 38 

 

The warnings, apart from the warning for “duplicitous” filings and matters already 

judicially addressed, do not identify the actions of the Defence as falling under one of 

the actions exhaustively listed under Rule 38(1).  As the warnings are under Rule 38, 

for each warning, one of the actions under Rule 38(1) must be identified.  As a 

specific action under Rule 38(1) has not been identified for these three warnings, the 

Order cannot impose valid warnings under Rule 38(1). 

 

6. The OCIJ is using the warnings to circumvent answering the requests set out 

in the Letters 

 

Instead of addressing the requests and criticisms made by the Defence, the OCIJ is 

attempting to silence the Defence in the form of warnings and it “reject[ed] the three 

communications from the Defence.”  The OCIJ is using the warnings to circumvent 

answering the requests set out by the Defence.  Such action can lead to speculation 

and cynical conclusions, such as that the OCIJ knows that the criticisms levied 

against it are indeed valid, or worse yet, that it concedes that its investigation is 

flawed. 

 

Essence of Submission 

 

The warnings from the OCIJ against the Defence lack legitimate legal basis and are 

unwarranted.  In issuing the warnings, the OCIJ has acted in either an unjust manner or in 

a disproportionately severe manner in responding to the Defence.  Accordingly, Mr. 

IENG Sary’s right to a fair trial has not been respected as the Defence is not being 

permitted to fully carry out its duties.  Further, the Co-Investigating Judges are using the 

warnings to circumvent answering the requests set out in the letters. 

 


