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Introduction 

 

The Defence filed its opposition to the application of joint criminal enterprise liability (“JCE”) at 

the ECCC on 28 July 2008. A response to this opposition was filed by the OCP on 11 August 

2008. The Defence filed supplementary observations on this issue on 24 November 2008 while 

the OCP filed its supplementary observations on 31 December 2008.  

 

A fundamental issue in this litigation is whether JCE was part of customary international law in 

1975-79. During a lecture delivered by Professor Michael Scharf on 24 June 2009 entitled “To 

JCE or not JCE? Insights from the Cambodia Tribunal,” he publically admitted that the OCP 

deliberately withheld information concerning the acceptance and scope of the principles from the 

Nuremberg Charter and judgments, which would have undermined the status of JCE in 

customary international law. As such, today the Defence filed a request, pursuant to Rule 35(1) 

of the Internal Rules, for the Co-Investigating Judges to find that members of the Office of the 

Co-Prosecutors (“OCP”) were responsible for knowingly and willfully interfering with the 

administration of justice and to sanction them for this action.  

 

  

 

Summary of arguments 

 

- As servants of the court, it is the fundamental obligation of all lawyers practicing before 

any court (national, international, internationalized or hybrid) not to mislead it. This duty 

is found in many national and international codes of professional conduct 

- Professor Scharf and other members of the OCP appear to have violated this obligation 

by relying on United Nations General Assembly Resolution 95(I) to claim that JCE was 

part of customary international law, but failing to disclose in their submissions before the 

OCIJ, the existence of a subsequent Resolution which undermined this argument, despite 

being fully aware of this subsequent Resolution.  

- This violation constitutes knowingly and willfully interfering with the administration of 

justice and must be sanctioned under Rule 35.  A corrigendum to the OCP’s 

supplementary observations must also be issued.  

 

 

 

Essence of submission 

 

- This is a classic case of situational ethics where the ends justify the means: the OCP placing 

greater importance on applying JCE at the ECCC than adhering to its ethical obligations. 


