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Summary of Ieng Sary’s Reply to the Co-Prosecutor’s Response to the Appeal 

Against the OCIJ’s Constructive Denial of IENG Sary’s Third Request for 

Investigative Action, 23 November 2009 
 

Introduction 

 

On 30 October 2009, the Co-Prosecutors filed a Response to IENG Sary’s Appeal against 

the OCIJ’s Constructive Denial of IENG Sary’s Third Request for Investigative Action 

(“Third Investigative Request”). They argued that the information sought by the Defence 

is not a request for investigative action, and that even if it can be considered as such, it 

does not concern acts within the jurisdiction of the ECCC. The Co-Prosecutors concluded 

that because the Third Investigative Request sought information not covered by Rules 

55(10) and 74(3)(b), it is not subject to appeal. The Defence submits that the Appeal is 

admissible pursuant to 55(10) and 74(3)(b), and due to the fact that the OCIJ’s 

constructive denial violates Mr. IENG Sary’s fundamental fair trial rights.  

 

Summary of Arguments 

 

The Third Investigative Request was a request for investigative action, appealable under 

Rules 55(10) and 74(3)(b) 

- The Pre-Trial Chamber has stated that “investigative requests” appealable under 

Rule 74(3)(b) mean “requests for action to be performed by the Co-Investigating 

Judges or, upon delegation, by the ECCC investigators or the judicial police, with 

the purpose of collecting information conducive to ascertaining the truth.” 

- The OCIJ interprets investigative requests broadly, and has accepted at least one 

other which is similar to the Third Investigative Request: the Request for 

Exclusion of Evidence Obtained by Torture filed by the IENG Thirith Defence. 

The Request at hand seeks information concerning how the OCIJ conducts its 

investigation, rather than requesting the OCIJ to conduct a new one.  

- The OCIJ has stated that it intends to respond to the Third Investigative Request, 

but not until the close of the investigation, thus conceding that the Request is 

legitimate. Its refusal to provide the information at this time amounts to a 

constructive denial, because it will be too late for the Defence to react 

meaningfully if the information is not received until then.  

 

This Appeal is admissible because denial of the Third Investigative Request directly 

affects Mr. IENG Sary’s fundamental fair trial rights 

- Although the requested information is a Rule 55(10 investigative request and may 

thus be appealed under Rule 74(3)(b), whether the requested information is 

considered to fall under Rule 55(10) is irrelevant in this instance. The Appeal 

concerns a violation of Mr. IENG Sary’s fundamental fair trial rights.  

- Rule 21(1)(a) and (d) state that: a) ECCC proceedings shall by fair, adversarial 

and preserve a balance between the rights of the parties. They shall guarantee 

separation between those authorities responsible for prosecuting and adjudication; 

d) Every person suspected or prosecuted shall be presumed innocent as long as 

his/her guilt has not been established.  
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- The Appeal explains that the OCIJ’s constructive denial of the Third Investigative 

Request violates Mr. IENG Sary’s fundamental fair trial rights, including his right 

to be presumed innocent. Because these fundamental rights are at stake, the 

Appeal must be admitted and considered on the merits. 

 

Essence of Submission 

The issues involved in the Third Investigative Request and its Appeal must be resolved at 

this stage in the proceedings, because they affect the integrity of the entire judicial 

investigation. The Defence therefore requests the Pre-Trial Chamber to declare the 

current appeal admissible, grant a public hearing, reverse the OCIJ’s constructive 

dismissal, and order the OCIJ to immediately add to the Case File the information asked 

for in the Third Investigative Request. 

 


