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Summary of IENG Sary’s Alternative Motion on the Limits of the Applicability of 

Crimes Against Humanity at the ECCC, 23 June 2010 

 

Introduction 

 

On 23 June 2010, the Defence submitted to the OCIJ a jurisdictional challenge on the 

limits of crimes against humanity at the ECCC.  This challenge is made necessary 

because the definitions of crimes against humanity set out in the Establishment Law and 

the Agreement depart from the customary international law of 1975-79 in several 

respects. 

 

Hierarchy and Interplay of Relevant Legal Instruments 

 

The ECCC is a Cambodian domestic court.   As such, in the event of a conflict, the 

Cambodian Constitution takes precedence over the Agreement and the Establishment 

Law (together, the “Constitutive Instruments”).  In the event of a conflict between the 

Constitutive Instruments, the Establishment Law takes precedence.  Protections 

enumerated in the international human rights instruments incorporated into Article 31 of 

the Cambodian Constitution therefore take precedence over anything to the contrary in 

the Constitutive Instruments.  These protections include: 

 

• nullum crimen sine lege, by which no one shall be held guilty of any criminal 

offense on account of any act or omission which did not constitute a criminal 

offense, under national or international law, at the time when it was committed; 

• lex mitior, by which where a law that binds the court is subsequently changed to a 

more favorable law, the more lenient law will apply; and  

• in dubio pro reo, by which any case of doubt shall be resolved in favor of the 

accused. 

 

Argument 

The Charged Person/Accused must have knowledge of the attack 

 

Jurisprudence from the ICTY and ICTR makes it clear that “knowledge of the attack” is a 

necessary mental element of crimes against humanity.  The OCIJ also must follow its 

interpretation in Case 001 by reading the mens rea requirement of “knowledge” (of a 

widespread or systematic attack directed against any civilian population) into Article 5 of 

the Establishment Law. 

 

Underlying acts require a nexus with an international armed conflict  

 

State practice and opinio juris demonstrate that a nexus between the underlying acts and 

international armed conflict was a requirement of crimes against humanity in customary 
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international law in 1975-79.  Consequently, a nexus between the underlying acts and 

international armed conflict is a requirement of crimes against humanity at the ECCC. 

 

The attack must involve multiple acts pursuant to or in furtherance of a State or 

organizational policy 
 

The ICC Statute requires an “attack” to involve multiple acts committed “pursuant to or 

in furtherance of a State or organizational policy.”  The Agreement refers to the 

definition of crimes against humanity in the ICC Statute.  The existence of a policy 

underpinning crimes against humanity was also a requirement of customary international 

law in 1975-79.  Consequently, the ECCC must apply this policy requirement so as not to 

violate the Cambodian Constitution by failing to respect the principles of in dubio pro reo 

and nullum crimen sine lege. 

 

The attack must have occurred on discriminatory grounds 

 

The Establishment Law expressly requires that crimes against humanity involve an attack 

directed against any civilian population on national, political, ethnical, racial or religious 

grounds.  A discriminatory attack must therefore be proved in order to establish crimes 

against humanity at the ECCC. 

 

Only underlying acts that were clearly defined as crimes against humanity in 

customary international law in 1975-79 may constitute violations of Article 5 of the 

Establishment Law 

 

If the OCIJ finds that it has jurisdiction to apply crimes against humanity, the applicable 

law must be consistent with the customary international law of 1975-79.  Consequently, 

definitions of the underlying acts must also be consistent with the customary international 

law of 1975-79. Offenses not enumerated in the definition of crimes against humanity in 

customary international law in 1975-79 must be excluded from the ECCC’s jurisdiction. 

 

The category “other inhumane acts” is not applicable at the ECCC.  If the category 

of “other inhumane acts” is applicable, its application must be limited initially to 

those acts which would have been clearly identifiable as such in 1975-79 by 

reference to criminal law norms; only then may recourse be made to the ejusdem 

generis principle of interpretation 

 

The ECCC only has jurisdiction over crimes explicitly pronounced by the law.  Due to its 

lack of certainty, “other inhumane acts” as a category violates the requirement that crimes 

must be explicitly pronounced and they may not be applied at the ECCC. 

 

If the category is applicable, it must be limited to acts “of a similar character intentionally 

causing great suffering, or serious injury to body or to mental or physical health.”  The 

ECCC should also initially apply norms of criminal law to determine the parameters of 

“other inhumane acts.”  Due to its inherent lack of precision, only then should recourse 
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be made to the ejusdem generis rule of interpretation (by which when a general word or 

phrase follows a list of specific persons or things, the general word or phrase will be 

interpreted to include only persons or things of the same type as those listed). 

 

If the following crimes are considered crimes against humanity at the ECCC, they must 

be defined as “other inhumane acts” and, if “other inhumane acts” are applicable, they 

should be limited in the manner stated herein: 

 

1. Rape 
 

Rape was not an enumerated crime against humanity in customary international law in 

1975-79.  An act of rape can only violate Article 5 of the Establishment Law if (a) “other 

inhumane acts” as a category is applicable, and (b) rape constituted an “other inhumane 

act” in 1975-79. 

 

2. Imprisonment 

 

Imprisonment was not an enumerated crime against humanity in customary international 

law in 1975-79.  An act of imprisonment can only violate Article 5 of the Establishment 

Law if (a) “other inhumane acts” as a category is applicable, and (b) imprisonment 

constituted an “other inhumane act” in 1975-79. 

 

3. Forced Labor 

 

There are no international instruments pre-dating 1975-79 that enumerate forced labor as 

a crime against humanity, and it was not criminalized as such in 1975-79.  Forced labor 

must be distinguished from “enslavement.”  Enslavement encompasses an element of 

ownership over a person; forced labor does not.  An act of forced labor can only violate 

Article 5 of the Establishment Law if (a) “other inhumane acts” as a category is 

applicable, and (b) forced labor constituted an “other inhumane act” in 1975-79. 

 

4. Torture 

 

Torture was not an enumerated crime against humanity in customary international law in 

1975-79.  An act of torture can only violate Article 5 of the Establishment Law if (a) 

“other inhumane acts” as a category is applicable, and (b) torture constituted an “other 

inhumane act” in 1975-79.  As to the elements of torture, if torture is applicable as an 

“other inhumane act,” guidance as to the definition which must be applied is contained in 

the Commentaries to the 1949 Geneva Conventions. 

 

5. Forced Marriage 
Forced marriage was not an enumerated crime against humanity under customary 

international law in 1975-79.  Nor did it constitute an “other inhumane act” in 1975-79.  

Forced marriage has been recognized as a crime against humanity only by the Special 
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Court for Sierra Leone (“SCSL”), which has jurisdiction over crimes that were 

committed in “the territory of Sierra Leone since 30 November 1996.” 

 

6. Enforced Disappearance 
 

Enforced disappearance was not an enumerated crime against humanity under customary 

international law in 1975-79.  Nor did it constitute an “other inhumane act” in 1975-79.  

There are no international instruments which pre-date 1975-79 enumerating enforced 

disappearance as a crime against humanity.   

 

7. Forcible Transfer 
 

Forcible transfer was not an enumerated crime against humanity in customary 

international law in 1975-79.  Forcible transfer is not a sub-category of “deportation.”  

“Deportation” requires a de jure State border or, in certain circumstances, a de facto 

border to be crossed.  Forcible transfer does not.  An act of forcible transfer can only 

violate Article 5 of the Establishment Law if (a) “other inhumane acts” as a category is 

applicable, and (b) forcible transfer constituted an “other inhumane act” in 1975-79. 

 

“Persecutions” must be limited to acts which have a nexus with other crimes within 

the jurisdiction of the ECCC and which are of comparable gravity to the acts 

enumerated in Article 5 of the Establishment Law  
 

According to the ICC Statute, acts of persecution are limited to those which have a nexus 

with other crimes within the Court’s jurisdiction. The Agreement refers to the definition 

of crimes against humanity in the ICC Statute.  Therefore, the ECCC should limit the acts 

of persecution to those which have a nexus with other crimes within its jurisdiction.  The 

OCIJ should also be guided by ICTY jurisprudence by limiting persecutions to acts 

which are of the same gravity as the other enumerated crimes. 

 

“Persecutions” must be limited to acts committed with a specific intent to 

discriminate on political, racial and religious grounds 
 

Only the political, racial and religious grounds enumerated in the Establishment Law can 

establish persecution at the ECCC.  At the ECCC, a specific intent to discriminate on 

political, racial or religious grounds must also be considered an element of the mens rea 

of persecution. 


