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Summary of IENG Sary’s Reply to Co-Prosecutors’ Response to IENG Sary’s 
Request for Investigation under Internal Rule 35 to Determine whether the OCP 
has been Conducting Impermissible Investigations into Case 002, 23 April 2010 
 
Introduction 

On 23 April 2010, the Defence replied to the Co-Prosecutors’ Response to IENG Sary’s 
Request for Investigation under Internal Rule 35 to Determine whether the OCP has been 
Conducting Impermissible Investigations into Case 002.  It appears that the Office of the 
Co-Prosecutors (“OCP”) has gone far beyond any “preliminary inquiry” into “public 
sources.”  It further appears that the OCP is unwilling to account for and explain its 
conduct, as requested by the OCIJ. 

Background 

The OCP has quoted an Order by the OCIJ, which states that the parties are “entirely free 
to review any document from any public source in their search for evidence and, if 
necessary, request the Co-Investigating Judges to place such documents on the Case File.  
Such preliminary inquiries do not affect the prohibition on the parties to [conduct their 
own investigation].” The OCP submits this provides justification for its Request to place 
849 documents and a database containing data on 3,983 S-21 confessions prepared by Dr. 
David Chandler (together, the “Annexes”) on the Case File. 
 
Summary of Arguments 
 
a. “Preliminary inquiries” versus “investigation” 
 
The Annexes go beyond a mere review of public sources into conduct which must be 
considered “investigating.”   The systematic gathering and compilation of 849 documents 
into two charts with descriptions of their alleged relevance, along with the fact that many 
of these documents appear not to be public, demonstrates that this was no mere “review” 
of public sources.  The OCIJ has stated preliminary inquiries must be “strictly necessary 
for the effective exercise of their right to request investigative action.”  The OCP’s 
request to place additional materials on the Case File is not preliminary in nature.  The 
Annexes are a product of the OCP’s investigative action rather than a preliminary inquiry 
prompting an OCIJ investigation. 
 
b. Whether the requested documents and database were gathered from public sources 
 
The OCP does not categorically state in the Response that each one of the requested 
documents and database was found from a review of public sources.  The database was, 
by the OCP’s admission, obtained by Dr. David Chandler.  Dr. Chandler is a private 
citizen.  His personal database created during his private research is not a public source.  
Other requested material likewise does not appear to have been gathered from a public 
source, although it is often impossible to tell from the description given.   
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Essence of Submission 
 
The OCIJ should investigate the matter described, in order to determine whether 
sanctions against the OCP are warranted under Rule 35. Should the OCIJ find that the 
OCP has not conducted impermissible investigations, it should explain what actions 
constitute preliminary inquires, what actions constitute impermissible investigations, and 
how the distinction will be determined. 
 


