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Summary of IENG Sary’s Appeal against the Response to IENG Sary’s Request to 
Provide the Defence with an Analytical Table of the Evidence, 23 April 2010 
 
Introduction 
 
On 23 April 2010, the Defence appealed against the Response to IENG Sary’s Request to 
Provide the Defence with an Analytical Table of the Evidence (“Impugned Decision”), 
and requested a public, oral hearing.  This Appeal is made necessary because the actions 
of the OCIJ risk exculpatory evidence not being taken into account or thoroughly 
analyzed in the Closing Order.  This will affect the fair trial rights of Mr. IENG Sary.   

Background 

On 31 March 2010, the Defence requested the OCIJ to provide an analytical table with 
the Closing Order (“Request”).  On 9 April 2010, the OCIJ responded to the Defence 
with the Impugned Decision.  The Impugned Decision stated: “that the form that the 
Closing Order will take is at [the OCIJ’s] discretion, subject to Rule 67…” and the 
Closing Order “cannot be presented in an analytical table, given that the Closing Order 
may be read out at the beginning of the substantive hearing…” 

Admissibility of the Appeal 
 
The Pre-Trial Chamber should allow the Appeal under a broad interpretation of Rule 21 
in finding this Appeal admissible as Mr. IENG Sary’s rights will be severely affected if 
there is no right to appeal.  By not setting out the Closing Order in an analytical table 
runs the risk of exculpatory evidence not being taken into account or thoroughly analyzed 
in the Closing Order.  This would deny Mr. IENG Sary facilities for the preparation of his 
defence in violation of Article 38 of the Cambodian Constitution and Article 14(3)(b) of 
the International Covenant on Civil and Political Rights (“ICCPR”).   

Summary of Arguments 
 
a. The Impugned Decision affects the fair trial rights of Mr. IENG Sary 
 
All exculpatory evidence, whether relevant to criminal responsibility or to mitigating 
circumstances, should be carefully analyzed by the OCIJ in the Closing Order.  
Otherwise, a distinct possibility remains that the Defence will not have available to it 
evidence which might be potentially exculpatory, affecting Mr. IENG Sary’s fair trial 
rights. 
 
b. An analytical table is the clearest way by which the OCIJ can comply with Rules 67, 

55(5) and 21 
 
The role of an indictment is to give notice of the charges to the Accused.  The clearest 
way by which the OCIJ can show its investigation and analysis of exculpatory evidence is 
through an analytical table.  The request is neither revolutionary nor beyond the 
knowledge and capabilities of the OCIJ.  The analytical table should link each material 
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fact to each relevant inculpatory or exculpatory piece of evidence, as well as to each 
element of the crimes charged and/or each constituent element of the modes of 
participation.  This is recommended practice adopted by the International Criminal Court.  
An analytical table will also allow: 
 

• the OCIJ to clearly show that it has investigated and analyzed exculpatory 
evidence collected throughout the judicial investigation in reaching its decision; 

• the parties to see that the Co-Investigating Judges have been taken into account 
the exculpatory evidence collected throughout the judicial investigation; and 

• the parties to see that the Co-Investigating Judges have complied with every 
element of the Closing Order. 

 
c. The OCIJ’s discretion in setting out the Closing Order is limited by Rule 67 
 
Rule 67(4) states the OCIJ’s Closing Order must be reasoned.  In Duch, the Pre-Trial 
Chamber found “that the Co-Investigating Judges failed to ‘state the reasons for the 
decision’ and therefore did not comply with the requirements of Rule 67(4) and 
international standards.”  An analytical table as described in the Request would ensure 
the OCIJ does comply with Rule 67. 
 
d. Presenting the evidence in analytical table does not preclude the Closing Order being 

read at any substantive hearing 
 
The Impugned Decision only gives one reason for rejecting the Request for an analytical 
table: the Closing Order “cannot be presented in an analytical table, given that the 
Closing Order may be read out at the beginning of the substantive hearing.”  This is not 
an adequate reason and is easily remedied.  Nothing in the Rules precludes the OCIJ from 
producing an analytical table and a narrative version of the same Closing Order.  Indeed, 
an analytical table will aid the production of a narrative Closing Order as it will show the 
OCIJ the elements of a charge to be read out and the inculpatory and exculpatory facts 
relating to each element of the charge.   
 
e. There is no course of action available to the parties to remedy an abuse of power by 

Judges 
 
Rejecting the Request without any reasoning amounts to an abuse of power by the Co-
Investigating Judges which interferes with the administration of justice.  However, the 
Pre-Trial Chamber has stated that: “[t]here is no prescribed jurisdiction for any of the 
Chambers of the ECCC to deal with disciplinary matters in respect of any of the other 
Judges of the ECCC.” The ECCC must have a remedy to bring to account Judges who 
have interfered with the administration of justice. 
 
Essence of Submission 
 
The Impugned Decision risks exculpatory evidence not being taken into account or 
thoroughly analyzed in the Closing Order, thereby affecting the fair trial rights of Mr. 
IENG Sary.  An analytical table is the clearest way for the OCIJ to comply with the 
Internal Rules, as well as its due diligence duties and aid the transparency of the 
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proceedings.  The presentation of the Closing Order in an analytical table does not 
preclude a narrative version of the Closing Order being read at any substantive hearing.  
Further, the lack of any reasoning from the OCIJ in the Impugned Decision amounts to an 
abuse of power which interferes with the administration of justice.   


