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Summary of IENG Sary’s Appeal against the OCIJ’s denial of his Defence team’s 
Request to conduct audio/video recordings at the ECCC Detention Facility, 23 April 
2010 
 
Introduction 
 
On 23 April 2010, the Defence appealed against the OCIJ’s denial of the Request 
(“Request”) to conduct audio/video recordings of interviews with Mr. IENG Sary at the 
ECCC Detention Facility (“Impugned Decision”).  The Impugned Decision prevents Mr. 
IENG Sary from exercising his fundamental fair trial rights and must be rejected.  The 
Defence has requested a public, oral hearing to address this matter. 

Background 

On 18 March 2010, the Defence requested the OCIJ issue an order to the ECCC 
Detention Facility to allow the Defence to conduct audio and video recordings of Mr. 
IENG Sary for the purpose of pre-trial preparation.  On 9 April 2010, the OCIJ issued the 
Impugned Decision, which denied the Request.   

Admissibility of the Appeal 

This Appeal must be admitted pursuant to Rule 74(3)(f).  Rule 74(3)(f) provides that 
“[t]he Charged Person or the Accused may appeal against the following orders or 
decisions of the Co-Investigating Judges: … f) relating to provisional detention or bail…”  
The Impugned Decision relates to Mr. IENG Sary’s detention in that, inter alia, the 
Defence is restricted from fully preparing Mr. IENG Sary’s defence because of the 
restriction placed on recording Mr. IENG Sary at the detention facility.  The Impugned 
Decision also violates Rule 21 by failing to safeguard Mr. IENG Sary’s rights to have 
adequate facilities for the preparation of a defence and to communicate with counsel, and 
because it is a coercive measure which is not strictly limited to the needs of the 
proceedings. 

Summary of Arguments 
 
a. The Impugned Decision must be rejected because it violates Mr. IENG Sary’s fair 

trial rights 
 
Mr. IENG Sary has the fundamental right, guaranteed by, inter alia, the Cambodian 
Constitution, the Agreement, the Establishment Law, the International Covenant for Civil 
and Political Rights (“ICCPR”), and the Universal Declaration of Human Rights, to have 
adequate facilities for the preparation of his defence and to communicate with counsel of 
his choosing. The Impugned Decision prevents the exercise of Mr. IENG Sary’s 
fundamental fair trial rights.  The Defence has already explained to the OCIJ that it views 
the ability to record meetings with Mr. IENG Sary to be a vital part of its pre-trial 
preparation. Although the Defence strategy is confidential and the Defence need not 
justify why it views such recordings as necessary, the possibility to record these meetings 
will, inter alia, greatly assist the Defence in organizing its records and will allow the 
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Defence to review past meetings with ease.  Mr IENG Sary’s fair trial rights are absolute, 
and cannot be abridged if the trial is to be fair. 
 
b. The Impugned Decision must be rejected because the OCIJ did not have the authority 

to deny the Request 
 
The Defence does not require permission to conduct preparations for Mr. IENG Sary’s 
defence.  In the present situation, Rule 55(5) does not grant the OCIJ any authority to 
dictate to the Defence how it may conduct the preparation of Mr. IENG Sary’s Defence.  
The Impugned Decision further violates Rule 21(2): refusing to allow the Defence to 
conduct its defence preparations as it sees fit, including by recording Mr. IENG Sary, is 
not a measure strictly limited to the needs of the proceedings. 
 
c. The Impugned Decision must be rejected because it was not reasoned 
 
The Impugned Decision does not explain why the Defence should not be allowed to 
record meetings with Mr. IENG Sary.  The OCIJ has concluded – absent any discernable 
showing – that Mr. IENG Sary’s rights “are already being fully respected.”   The only 
reason the OCIJ gives for its decision that the Defence cannot record meetings is that the 
Agreement, Establishment Law, and ICCPR do not explicitly allow video or audio 
recordings.  However, the OCIJ recently noted that “[t]he term ‘joint criminal enterprise’ 
is not expressly mentioned in the Law or in the Agreement,” yet it concluded that JCE 
could be applied at the ECCC.  It is hypocritical of the OCIJ to conclude that recordings 
are not allowed because they are not expressly mentioned. The OCIJ also failed to 
provide any explanation as to why it would be necessary and proportional to restrict the 
Defence’s ability to prepare Mr. IENG Sary’s defence as it sees fit, an approach for 
which it has been criticized in the past.  Finally, the ECCC Detention Rules do not 
prohibit the Defence team from recording Mr. IENG Sary as part of the pre-trial 
preparation.  The Rules banning certain items must not be intended to apply to visits by 
members of the Defence team.  This is clear because Rule 9 of the ECCC Detention 
Rules, which deals with visits, refers to 3 categories: family and friends, official visitors, 
and the Defence team. These Rules must only be meant to apply to the first and second 
category, because laptop computers are listed as a prohibited item for visitors, yet 
defence teams are regularly permitted to bring laptop computers into the detention 
facility.  This is standard practice in long-running and complex trials. 
 
Essence of Submission 
 
For the reasons stated above, the Pre-Trial Chamber should declare that the current 
Appeal is admissible under Rules 21(1) and 74(3)(f), reverse the OCIJ’s rejection of the 
Request; and order the Detention Facility to allow the Defence to conduct audio and 
video recordings of Mr. IENG Sary. 


