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Summary of Ieng Sary’s Submissions to the Co-Investigating Judges Order 

Reconsidering the Pre-Trial Chamber’s Decision on IENG Sary and NUON Chea’s 

Appeal Against OCIJ Order on Requests to Summon Witnesses 

 

Introduction 
 

The Defence for Mr. IENG Sary provided submissions to the Co-Investigating Judges 

(“CIJs”) Order (“Impugned Order”) in response to the Pre-Trial Chamber Decision on 

IENG Sary and NUON Chea’s Appeal against the CIJs Order on the Request to summon 

witnesses (“Decision”).  

 

Background 
 

On 16 December 2009, the Defence requested the re-issuance of summonses to, and 

taking the statements from King-Father Norodom Sihanouk, Heng Samrin, Chea Sim, 

Hun Sen, Hor Nam Hong, Keat Chhon, Ouk Bunchhoeun, and Sim Ka.  On 17 December 

2009, the Defence requested the summons and interview of Heng Samrin and former 

members of the Khmer Rouge regime and current members of the Royal Government of 

Cambodia who are serving in the executive, legislature or judiciary (together, 

“Requests”). 

 

On 8 June 2010, the Pre-Trial Chamber found that the CIJs committed an error of law.  

The Pre-Trial Chamber found that the CIJs interpreted Rule 35 of the Internal Rules 

(“Rules”) as having application only when the integrity of their decisions or actions has 

been compromised as a result of interference.  The Pre-Trial Chamber found that 

individuals can willfully interfere with the administration of justice without directly or 

even indirectly influencing decisions of the CIJs.  Consequently, the Pre-Trial Chamber 

ordered the CIJs to reconsider whether or not an investigation should be conducted, in 

light of the correct interpretation of Rule 35, into comments made by Kong Sam Ol, 

Khieu Kanharith and others in the Royal Government of Cambodia that may have 

impacted on the ability or willingness of those witnesses summoned by the International 

CIJ to participate in interviews.  The Pre-Trial Chamber also directed the CIJs to 

reconsider the Requests in light of the correct interpretation of Rule 35. 

 

On 11 June 2010, the CIJs responded to the Pre-Trial Chamber’s directions in the 

Decision.  The CIJs maintained that even in light of the correct interpretation of Rule 35, 

they would not use their discretion to investigate under Rule 35.  The CIJs held that Hor 

Nam Hong had not responded to the summons of the International CIJ because the 

summons had not been issued in accordance with the formal requirements. 

 

Summary of Arguments 
 

The CIJs have made an error of law  

The CIJs have only provided one reason for denying an investigation under Rule 35.  

This reason only relates to one of the Requested Witnesses.  No reason has been provided 
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for not interviewing any other Requested Witnesses.  The CIJs have not reasoned why 

they do not consider an investigation should be conducted into comments made by Kong 

Sam Ol, Khieu Kanharith and others in the Royal Government of Cambodia.  These 

comments may have impacted on the ability or willingness of the witnesses summoned 

by the International CIJ to participate in interviews.  Reasons must be provided.  

Therefore, the Impugned Order does not amount to a reasoned Order.  The Pre-Trial 

Chamber has held that Orders of the CIJs must be reasoned with sufficient detail to allow 

an appellant to decide whether or not to appeal and on what basis such an appeal should 

be founded and to allow the Pre-Trial Chamber to be able to determine whether the CIJs 

erred.  An insufficiently reasoned Order from the CIJs results in an error of law.  The 

error of law committed by the CIJs requires the Pre-Trial Chamber to overturn the 

Impugned Order as there are no other valid reasons for the Impugned Order. 

   

The Decision directed the CIJs to reconsider the Requests in light of the correct 

interpretation of Rule 35.  The CIJs have not addressed this part of the Decision as 

directed.  The CIJs’ failure to follow this direction leads to a denial of investigation and 

does not ascertain the truth.  This denies Mr. IENG Sary necessary facilities to prepare 

his defence.  This is a right enshrined in Article 14(3)(b) of the International Covenant on 

Civil and Political Rights (“ICCPR”).  The ICCPR must be respected, pursuant to the 

Cambodian Constitution, the Agreement, and the Establishment Law.  The Impugned 

Order fails to take into account the fair trial rights of Mr. IENG Sary.  The Pre-Trial 

Chamber has found that a failure to take into account the fair trial rights of Mr. IENG 

Sary would be an error of law.  An error of law invalidates the Impugned Order. 

 

An unreasoned Order, or an Order which is in disregard of directions, interferes with 

justice as an Appeal needs to be raised that the Order does not address what it was 

directed to address.  This is a waste of Defence resources, again denying Mr. IENG Sary 

facilities which would otherwise be utilized to prepare his defence in violation of Article 

14(3)(b) of the ICCPR.  Again, this results in an error of law by the CIJs. 

 

The Impugned Order is so unfair and unreasonable that it constitutes an abuse of 

the CIJs’ discretion  

 

As a result of the explanations provided why King Father Norodom Sihanouk did not 

respond to his invitation to be interviewed and why the six high-ranking officials did not 

respond to their summonses, the CIJs are effectively obligated to undertake, at a 

minimum, an investigation to see whether the explanations have merit.  Failure to do so 

will result in the Requested Witnesses not being interviewed.  The lack of an 

investigation in to and questioning of the Requested Witnesses will not be conducive to 

ascertaining the truth, as admitted by the International CIJ.  The International CIJ is 

contradicting himself by not undertaking a Rule 35 investigation.  This is an unfair, 

unreasonable and an abuse of the CIJs’ discretion.   

 

By not providing a sufficiently reasoned Order, the CIJs effectively ignored the Pre-Trial 

Chamber’s Decision and directions.  In so doing, the CIJs abused their discretion. 
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Essence of Submission 
 

These submissions were necessary due to the CIJs, in the Impugned Order, making an 

error of law and the Impugned Order being so unfair and unreasonable that it constituted 

an abuse of the CIJs’ discretion.  As a result, the Defence’s Requests have not been fully 

considered, thereby denying Mr. IENG Sary a full investigation to ascertain the truth. 

 


