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Summary of IENG Sary’s Appeal Against the OCIJ’s Order on the Application at 

the ECCC of the Form of Liability Known as Joint Criminal Enterprise, 22 January 

2010 
 

Introduction 

The Defence submitted an Appeal against the OCIJ’s Order on the Application at the 

ECCC of the Form of Liability known as Joint Criminal Enterprise (“Impugned Order”).  

In the Impugned Order, the OCIJ recognized that joint criminal enterprise (“JCE”) 

liability is not a form of criminal liability which exists in Cambodia. The OCIJ then made 

a number of conclusions, which the Defence opposes in the Appeal. The Defence submits 

that the OCIJ’s decision violates the principle of legality, thus infringing Mr. IENG 

Sary’s fundamental fair trial rights. A public, oral hearing was therefore requested.   

 

Background 

Because of the various issues the Pre-Trial Chamber has been exposed to by the Defence, 

the Civil Parties and the Amici Curiae in Case 001, the Defence provided Annexes to 

accompany the Appeal. Annex A sets out the Defence arguments previously raised 

concerning the applicability of JCE at the ECCC. In sum, the Defence submits that JCE is 

not applicable at the ECCC because: of the principle of nullum crimen sine lege, JCE is 

not a form of liability over which the ECCC has jurisdiction, it is not recognized in 

Cambodian law applicable in 1975-79, JCE was neither foreseeable nor accessible in 

1975-79, and customary international law is not directly applicable in Cambodian courts.  

 

Annex B sets out a synopsis of the law on JCE as it has developed at the ad hoc tribunals. 

JCE was created by the ICTY Appeals Chamber in Tadić.  It is a form of criminal 

liability applied to a group of people who have carried out crimes collectively.  The Tadić 

Appeals Chamber was not clear as to whether JCE was a form of committing or of aiding 

and abetting a crime, but held that it had three distinct forms. The actus reus elements are 

common to all three categories of JCE: a) plurality of persons, b) the existence of a 

common purpose (or plan) which amounts to or involves the commission of a crime 

within the law, and c) the accused must contribute to the common plan. The categories of 

JCE differ with respect to mens rea. Under the first form (“JCE1”), the accused must 

intend to perpetrate the crime and this intent must be shared by all co-perpetrators. The 

second is a variation of JCE1 and concerns a common concerted system of ill-treatment 

where the accused has knowledge of the nature of the system and intends to further it. In 

the third form, the accused must be aware that the crimes outside of the common plan are 

a natural and foreseeable consequence of the plan and must have willingly taken this risk.  

 

Summary of Arguments 

In the Appeal, the Defence shows that the OCIJ made a number of errors when it 

determined that JCE liability is applicable at the ECCC. 

 

a. The OCIJ erred in finding that the ECCC holds indicia of an international court.  The 

ECCC is a domestic Cambodian court; 

The OCIJ erred when – citing the Pre-Trial Chamber in Case 001 – it stated that “the 

application of international customary law before the ECCC is a corollary from the 
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finding that the ECCC holds indicia of an international court applying international law.” 

The Pre-Trial Chamber stated, “the ECCC is, and operates as, an independent entity 

within the Cambodian court structure…”  While it noted that the Office of the Co-

Prosecutors (“OCP”) had submitted that the ECCC was a “special internationalized 

tribunal,” the Pre-Trial Chamber did not adopt this position. Unlike the Special Court for 

Sierre Leone (“SCSL”), the ECCC was established through an agreement with the 

Cambodian government and the UN as a national court within the existing court 

structure. There are a number of differences distinguishing the SCSL as an 

“internationalized” court from the ECCC as a national court.  

 

Further, the Trial Chamber in Case 001 stated that the ECCC is “a separately constituted, 

independent and internationalized court.”  The Pre-Trial Chamber and the Trial Chamber 

only meant to explain that, because of UN assistance, the ECCC has certain 

characteristics that other domestic Cambodian courts would not have and that, because of 

its mandate, there are no lines of authority linking the ECCC to the other courts of the 

Cambodian judicial system.  There is nothing in the statements made by the Pre-Trial 

Chamber or Trial Chamber suggesting that the ECCC can act similarly to the ICTY, 

ICTR or the SCSL without regard to the Cambodian legal system.   

 

b. The OCIJ erred when it concluded that the ECCC could apply customary 

international law.   

 

The ECCC, as a domestic Cambodian court, cannot directly apply customary 

international law.  The OCIJ erred when it found that the ECCC could apply JCE 

liability, as customary international law, to international crimes.  JCE liability is not 

customary international law.  Even if JCE were considered customary international law, 

the ECCC may not apply customary international law.  This is because: 1. Cambodia has 

not accepted that customary international law is binding and applicable domestically; and 

2. Cambodian law does not allow for the application of unwritten criminal law 

provisions. Further, it is improbable that customary international law could ever be 

directly applied to criminal law in a domestic system in the absence of a Constitutional 

provision or implementing legislation as it would violate the principle of nullum crimen 

sine lege. 

 

There is no exception in Cambodia based on a theory of international crimes being 

subject to autonomous legal “regimes”.  The OCIJ notes that the 1956 Penal Code was 

inspired from French law under which “international crimes such as those falling under 

the jurisdiction of the ECCC constitute specific categories of crimes under autonomous 

legal ‘regimes’, distinct from domestic criminal law, and characterized by a coherent set 

of rules of procedure and substance.”  This concept of autonomous legal regimes cannot 

in any way be used to justify the application of JCE to international crimes.  The sole 

authority cited by the OCIJ when it discusses this concept, does not state that any legal 

consequence can be drawn from the fact that certain crimes are considered part of an 

autonomous legal regime.  
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c. The OCIJ failed to undertake any independent analysis as to whether JCE liability 

was indeed customary international law in 1975-79.   

Even if the ECCC could apply customary international law, JCE liability was not part of 

customary international law in 1975-79.  The OCIJ’s acceptance of the Tadić Appeals 

Chamber’s formulation of JCE liability and its failure to give any explanation as to why it 

accepted this formulation is clear error.  The Tadić Appeals Chamber engaged in an 

unsound examination of whether JCE liability could be considered customary 

international law, as it relied on 1) too few cases, and 2) the treaties it relied upon do not 

actually provide support for JCE liability, as claimed. 

 

d. The OCIJ erred in accepting that JCE liability as formulated by the Tadić Appeals 

Chamber could fall under “committing” in Article 29 of the Establishment Law 

 

As pointed out by former ICTY/ICTR Appeals Chamber Judge Wolfgang Schomburg, 

“committing” has different meanings in different legal systems.  In Cambodia, 

“commission” is defined as co-perpetration.  The OCIJ made no attempt to explain how 

the various forms of JCE constructed by the Tadić Appeals Chamber could fit into this 

definition. The Tadić Appeals Chamber simultaneously used the expressions “accomplice 

liability” and “co-perpetration” to refer to JCE liability.  Because of this lack of clarity, 

Professor Ambos states that the Tadić Appeals Judgement is “not completely clear as to 

whether participation in a crime by way of a JCE is encompassed by the term 

‘committed’ in Art. 7(1) ICTY Statute.” JCE cannot be considered “committing” for 

purposes of Article 29 of the Establishment Law, and therefore cannot be applied at the 

ECCC.   

 

e. The OCIJ erred in holding that the application of JCE liability would not violate the 

principle of legality.   

Even if the ECCC could apply customary international law and even if JCE liability were 

part of customary international law in 1975-79, the principle of legality would still not 

allow its application. The OCIJ erred when it concluded that application of JCE liability 

would not violate the principle of legality because elements of JCE liability “were 

foreseeable and accessible under international law in 1975 in Cambodia…”  The OCIJ 

used the wrong test when making this determination. Article 6 of the Cambodian 1956 

Penal Code states that “Criminal law has no retroactive effect.  No crime can be punished 

by the application of penalties which were not pronounced by the law before it was 

committed.”  The 1956 Code thus requires compliance with a stricter principle of 

legality: JCE liability must have been established in Cambodian law at the relevant time 

in order for the principle not to be violated. Further, JCE liability is not sufficiently well 

defined to have been foreseeable and accessible at the relevant time. 

Essence of Submission 
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As the ECCC is a domestic court, it cannot directly apply customary international law.  

JCE liability cannot be considered a form of “committing” for the purposes of Article 29 

of the Establishment Law and JCE liability was not part of customary international law in 

1975-79.  Even if it were determined that the ECCC could directly apply customary 

international law and that JCE could be considered a form of commission under 

customary international law, application of JCE liability would still violate the principle 

of legality.  JCE was not a form of liability recognized in Cambodian law between 1975-

79 and would not have been sufficiently foreseeable or accessible at the time.   

 

The Tadić Appeals Chamber’s embrace of JCE liability despite all evidence that it was 

not established customary international law gives the clear impression that the Tadić 

Appeals Chamber was grasping at whatever evidence it could find in order to be able to 

hold individuals criminally liable when they are far removed from the commission of a 

crime. The ECCC must not blindly follow the flawed analysis of the Tadić Appeals 

Chamber. It leads towards guilt by association, which violates the principles of legality 

and culpability.  

 

 


