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Introduction

On 21 May 2010, the Defence submitted its written reply setting out the oral submissions 
to be made at the hearing before the Pre-Trial Chamber concerning the Co-Prosecutors’ 
Response to IENG Sary’s Appeal on Command Responsibility (“Response”).

Admissibility of the application

The Defence has the right  pursuant to Rule 74(3)(a) to appeal  orders confirming the 
jurisdiction of the ECCC.  This was confirmed recently by the Pre-Trial Chamber.  The 
OCIJ  refused  to  address  the  issues  raised  in  the  Defence’s  earlier  Command 
Responsibility  Motions  and this  refusal  results  in  constructive  denial  of  the  requests 
contained in the motions.  The Appeal does not seek declaratory relief.  The Appeal is 
also admissible pursuant to Rule 21 since the legal issues raised affect Mr. IENG Sary’s 
right  to  adequate  time  and facilities  to  prepare  his  defence.   The  fact  that  the  OCIJ 
refused to consider the arguments raised in the Alternative Motion is not a valid reason 
for the Pre-Trial Chamber to refuse to consider these arguments.

Summary of Arguments

a. Nullum crimen sine lege bars the application of command responsibility at the 
ECCC

The OCP asserts that the Defence relies on an incorrect or oversimplified definition of 
customary international law.  The Defence did set out the generally accepted definition of 
customary  international  law,  noting  that  it  is  created  through  (a)  widespread  and 
consistent State practice and (b) opinio juris.  It is the OCP, arguing that “a majority of 
scholars  have  argued  that  it  is  not  necessary  to  satisfy  a  ‘consistent  state  practice’ 
requirement,” which has relied upon an incorrect definition of customary international 
law.  

The OCP further asserts that inconsistencies or different interpretations of a principle of 
customary international law do not undermine the rule, but can be considered “setbacks.” 
However, it is clear from the statement quoted by the OCP to support this proposition that 
“setbacks” occur on the road to a practice becoming a rule of customary international 
law.  
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The OCP asserts that the ICJ has held that inconsistent State practice is generally viewed 
as a breach of customary international law and not as evidence against its very existence. 
However, the paragraphs relied upon do not seem to be related to the proposition put 
forth by the OCP.  A rule must  exist in customary international law and not be merely 
emerging as a rule before there can be any discussion of a breach.  

The  OCP  further  asserts  that  consent  of  a  State  is  not  required  for  application  of 
customary international law, so it does not matter that Cambodia did not ratify Additional 
Protocol I until 1998.  However, the Defence argued that Additional Protocol I was not 
ratified  by  most  States  until  after  1975-79.   This  Protocol  did  not  codify  existing 
customary international law during the relevant time.  

The OCP asserts  that  the principle  of legality  does not apply with the same force in 
international jurisdictions because these jurisdictions apply customary international law 
and courts are permitted to interpret and clarify it.  The Defence acknowledges that there 
is jurisprudence which states that the principle of legality will not be violated if a court 
interprets or clarifies a rule of customary international law.  But this requires that a rule 
exist in the first place.  Command responsibility did not exist in 1975-79.

b. Command  responsibility  was  not  part  of  customary  international  law  in 
1975-79

The OCP asserts that “The Nuremberg Charter, Control Council Law Number 10 and 
related  jurisprudence  constituted  what  international  law  scholars  term  a  ‘Grotian 
Moment’ when there is a transformative development in which new rules and doctrines 
of  [customary  international  law]  emerge  with  unusual  rapidity  and  acceptance.” 
Regardless of how quickly customary international law may emerge, the requirement that 
it must conform to general State practice and opinio juris is fundamental.   Thus, Grotian 
moments in customary international law are restricted to law which can only be carried 
out by a limited number of States.  Command responsibility was not widely accepted or 
uniformly  defined  in  1975-79.   Thus,  command  responsibility  cannot  have  been  the 
offspring of a Grotian moment.

The OCP asserts that “the United Nations International Law Commission has recognized 
that the Nuremberg Charter, Control Council Law Number 10 and the post-Second World 
War jurisprudence gave birth to the entire international paradigm of individual criminal 
responsibility.”  The ILC did not make such a broad proclamation.  It stated that “[t]he 
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principle  of  individual  responsibility  for  crimes  under  international  law  was  clearly 
established at Nurnberg.”  

The OCP then asserts that the UN General Assembly (“UNGA”) unanimously affirmed 
the principles from the Nuremberg Charter and judgments and that this confirmation by 
the  UNGA  rendered  command  responsibility  just  as  much  a  part  of  customary 
international law.  UNGA Resolutions do not have the power or authority to “render” 
concepts  customary  international  law.   In  addition,  the  Nuremberg  Principles  do  not 
include command responsibility.

The OCP asserts that the principle of responsible command was first codified in 1907 and 
was later reaffirmed in other instruments.  However, the Articles cited do not concern 
command responsibility.

The OCP asserts  that  the fact  that  there  was discussion of setting up a tribunal  after 
World War I to prosecute those who ordered or failed to prevent war crimes supports the 
existence of command responsibility as part of customary international law.  It does not. 
The tribunal was never established.  The post World War I trials instead held in Leipzig, 
which the OCP asserts “established the existence of [command responsibility] as a form 
of criminal liability in Germany” do not support this assertion.  

The OCP asserts that a number of international tribunals were created following World 
War II and that judgements such as  Yamashita have precedential  value.  None of the 
statutory texts  creating  the  post-World War  II  tribunals  actually  contained  provisions 
setting out this form of liability.

The OCP asserts, citing the ICTY Kupreškić Trial Judgment, that the case law from the 
Control Council Law No. 10 trials “is viewed as an authoritative interpretation of the 
Nuremberg  Charter  and Judgment  and a  reflection  of  [customary international  law].” 
With  respect,  the  Defence  submits  that  the  OCP’s  assertion,  shared  by  the  Pre-Trial 
Chamber, that the post-World War II case law reflects and “authoritative interpretation” 
of customary international law is an overly generous and rather expansive interpretation 
of the Kupreškić Trial Judgment.
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The  OCP  asserts  that  command  responsibility  was  codified  by  France,  China, 
Luxembourg, the Netherlands, Britain, and Canada in the midst of World War II and that 
this demonstrates widespread acceptance of command responsibility.   The British law 
cited by the OCP does not refer to command responsibility.  Most of the laws cited by the 
OCP  may  demonstrate  that  some form  of  either  accomplice  liability  or  command 
responsibility was codified for use in specially established tribunals in these jurisdictions 
in relation to war crimes.  

The OCP asserts that many delegates expressed the opinion that Additional Protocol I 
codified  customary  international  law  concerning  command  responsibility.   The  cited 
material, however, actually refers only the opinion of one State concerning the concept of 
superior orders.

c. Command  responsibility  may  only  be  applied  to  international  armed 
conflicts

The  OCP  asserts  that  command  responsibility  may  apply  in  internal  as  well  as 
international armed conflicts.  It erroneously cites the ICTY  Hadžihasanović Appeals 
Chamber  Decision  and common Article  3  of  the  1949 Geneva Conventions  for  this 
proposition.  The OCP further asserts that Additional Protocol II refers to “responsible 
command.” This is true, but it hardly supports an argument that Additional Protocol II is 
evidence that command responsibility applies in internal armed conflicts.   Additional 
Protocol I clearly contains a command responsibility provision.  Additional Protocol II 
does not.  

d. Command responsibility may only be applied to military superiors

The OCP asserts  that  command responsibility  may be applied  to  civilian  as well  as 
military commanders  because the  ICTY, ICTR, SCSL,  and ICC all  apply command 
responsibility to civilian superiors.  The Defence has found no widespread or consistent 
State  practice  to  prosecute  civilian  leaders  through command  responsibility  prior  to 
1975-79.  
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e. Command responsibility may not be applied to specific intent crimes

The OCP asserts that the Defence did not demonstrate that there is proof that command 
responsibility could not be applied to specific intent crimes in 1975-79 and that therefore 
this  section  of  the  Appeal  should  be  dismissed.   However,  this  form of  liability  is 
logically inconsistent with specific intent crimes because the very essence of a specific 
intent crime is that a defendant possess a specific intent.  

f. Command  responsibility  may  only  be  applied  where  there  was  a  causal 
relationship between the superior’s actions or omissions and the crimes of his 
subordinates and where the crimes concerned activities that the superior had 
a pre-existing legal duty to prevent or punish

The OCP asserts that a low level of causation between the superior’s act or omission and 
the commission of a crime is intrinsically inferred in command responsibility, but that 
proximate  or  actual  causation  is  not  an  affirmative  element  which  must  be  proven. 
However, the OCP does not explain why it considers the authorities relied on by the 
Defence are insufficient.  Finally, contrary to the OCP’s assertion, if the requirement of 
causation found in the ICC’s Statute is evidence of a favorable evolution in customary 
international  law,  the  more  favorable  customary  international  law  must  apply,  in 
accordance with the principle of lex mitior.

Essence of submission

For all the reasons stated in the Appeal and herein, the Defence respectfully requested the 
Pre-Trial Chamber to grant the Command Responsibility Appeal and the relief requested 
therein.
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