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Summary of IENG Sary’s Reply to the Co-Prosecutor’s Response to IENG Sary’s 

Appeal Against the OCIJ’s Rejection of IENG Sary’s Request to Provide the 

Defence with an Analytical Table of the Evidence with the Closing Order, 21 May 

2010 

 

Introduction 

 

On 21 May 2010, the Defence submitted its Reply to the Co-Prosecutor’s Response to the 

Defence’s Appeal against the OCIJ’s Decision rejecting the Defence’s Request for the 

provision of an Analytical Table with the Closing Order.  While the Co-Prosecutors 

correctly replicated the Rules regarding the form of an indictment and the rationale 

behind these Rules, they err in asserting that the Appeal is inadmissible and 

“substantively misconceived.”   This is because, (1) the Pre-Trial Chamber can find an 

Appeal admissible directly through Rule 21, and (2) the analogy with the International 

Criminal Court (“ICC”) is appropriate and applicable in the present context. 

Admissibility 

The Defence has provided the Pre-Trial Chamber with the requisite authority to find the 

Appeal admissible under Rule 21.  In addition, the Analytical Table requested from the 

OCIJ goes to the heart of specificity in the indictment – should one be issued – and thus 

to the fairness of the proceedings against Mr. IENG Sary. 

Summary of Argument 

The analogy with the ICC is appropriate and applicable in the present context 

The Defence used the decision of the ICC in Bemba as guidance on how the rights of Mr. 

IENG Sary can be protected.  The Co-Prosecutors state that the Analytical Table required 

at the ICC “was issued in the specific procedural context of the ICC…”  However, the 

form of an indictment must meet minimum criteria.  In this context, it not relevant that an 

indictment is drafted at the ICC by the Prosecutor and at the ECCC by the Co-

Investigating Judges.  The Co-Prosecutors do not then explain why these differences 

should result in a denial of the Defence’s Request.  The only difference regarding the 

investigation and disclosure of evidence between the ECCC and the ICC is the party who 

carries out these tasks.  This difference does not militate against the production of an 

Analytical Table by the OCIJ.  The Prosecution at the ICC is obliged to disclose both 

inculpatory and exculpatory evidence in its possession.  The placement of inculpatory 

and exculpatory evidence on the dossier at the ECCC serves the same purpose.  The Co-

Prosecutors assert that at the ECCC, the Defence has the opportunity to request 

investigative action from the OCIJ.  Why should this prevent the OCIJ from producing an 

Analytical Table?  As the Defence cannot carry out its own investigations, the analysis of 
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evidence is even more crucial to the Defence as, in practice, the OCIJ acts as an agent for 

the Defence’s investigation.  More importantly, however, the production of an Analytical 

Table would assist the Co-Prosecutors as well as the Civil Parties. 

 

The Defence welcomes and appreciates the Co-Prosecutors’ admirable acknowledgement 

that the Impugned Decision by the OCIJ is inadequately reasoned.    

 

 

Essence of submission 

For the reasons set out in the Request, Appeal and herein, the Defence requests the Pre-

Trial Chamber to decline the reasoning of the Co-Prosecutors as well as that of the OCIJ. 


