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Summary of IENG Sary’s Supplemental Alternative Submission to His Motion 

Against the Applicability of Genocide at the ECCC, 21 December 2009 

 

Introduction 

The Defence submitted a Supplemental Alternative Submission to IENG Sary’s Motion 

Against the Applicability of Genocide at the ECCC, and an accompanying Annex.  The 

previous Motion explains that the crime of genocide is not applicable before the ECCC.  

In the event that the OCIJ determines that the ECCC has jurisdiction to apply the crime of 

genocide, the Defence now submits this Supplemental Alternative to IENG Sary’s first 

Motion and its accompanying Annex to assist the OCIJ and Chambers in applying the 

law on genocide, as it existed in international law during the jurisdictional period of the 

ECCC.  

 

Summary of Argument 

 

A. Only the definition of the crime of genocide which accords with the Genocide 

Convention, and the acts specifically enumerated in the Establishment Law are 

punishable at the ECCC.  

 

The Agreement between the United Nations and the Royal Government of Cambodia 

concerning the Prosecution under Cambodian Law of Crimes Committed during the 

period of Democratic Kampuchea (“Agreement”) states that the “subject-matter 

jurisdiction of the Extraordinary Chambers shall be the crime of genocide as defined in 

the [Genocide Convention]…”  The Establishment Law sets out the definition of the 

crime of genocide in the same terms as Article II of the Genocide Convention. However, 

the English version of genocide in the Establishment Law differs from the English 

version of the Genocide Convention in two respects. First, the list of enumerated acts 

found in the Genocide Convention appears to be exhaustive, while the list of acts found 

in the Establishment Law does not. Second, the Establishment Law appears to lower the 

mens rea required for the crime of genocide: a perpetrator could commit an act with the 

intent to destroy a national, ethnical, racial or religious group, without intending to 

destroy the group “as such” and still be liable for genocide. The phrase “as such” is of 

particular significance to the definition of genocide: it must be demonstrated that the 

alleged perpetrator not only sought to kill individuals belonging to a particular group, but 

did so while possessing intent to destroy, in whole or in part that group as such. The 

French text of the Establishment Law does not contain these discrepancies. As the 

discrepancy appears to be a simple scrivener’s error, the OCIJ should follow the 

definition set out in the Genocide Convention as intended by the Agreement.  

 

Although the Establishment Law takes the definition of genocide from the Genocide 

Convention, except for the errors outlined above, it differs from Article III of the 

Genocide Convention, which sets out punishable acts. Unlike Article III, the 

Establishment Law does not list “direct and public incitement to commit genocide” or 

“complicity in genocide” as punishable. If the drafters had intended to include these acts, 

they would have copied Article III of the Genocide Convention as they did with Article 

II. Therefore, the ECCC cannot consider these to be punishable acts of genocide.  
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B. Genocide is a crime which requires specific intent, and therefore liability for 

genocide cannot attach when such intent is not proved. 

 

Despite the Genocide Convention’s clear requirement of specific intent, the ICTY and 

ICTR jurisprudence has diluted the requisite mens rea by allowing convictions in 

situations where the specific intent to commit genocide was not proved. This clashes with 

the principle of legality: an accused charged with genocide can be convicted without 

evidence of the existence of special genocidal intent based on aiding an abetting 

genocide, complicity in genocide, superior responsibility, and joint criminal enterprise 

liability.  

 

C. The jurisprudence of the ICTY and the ICTR is only relevant to the extent that it 

comports with the law on genocide as it existed from 1975-79. 

 

According to the principle of nullum crimen sine lege, the law that must be applied by the 

ECCC is the law as it existed at the time the offenses were allegedly committed. The law 

of genocide as it existed in international law between 1975-79 is the law set out in the 

1948 Genocide Convention. The Genocide Convention does not provide for any 

exceptions which would allow a person to be liable for genocide if he does not have this 

specific genocidal intent. The ICTY and ICTR jurisprudence discussed above does not 

reflect the law as it existed in 1975-79. Therefore, it cannot be considered as persuasive 

authority by the ECCC.  

 

D. The ECCC must follow a “purpose-based” approach to the mens rea required for 

genocide, rather than a “knowledge-based” approach. 

The object and purpose of the Genocide Convention is to prevent genocide and to punish 

all perpetrators of genocide. The “purpose-based” standard of intent most accurately 

follows the text of the Genocide Convention in that it requires genocidal intent: during 

the commission of the underlying offense, the perpetrator must possess the intent to 

destroy, in whole or in part, a protected group, as such. The “knowledge-based” standard 

advocated by some academics, calls for a lower mens rea threshold: the requirement of 

genocidal intent could be met “if the perpetrator acted in furtherance of a campaign 

targeting members of a group and knew that the goal or manifest effect of the campaign 

was the destruction of the group in whole or in part.” This is currently the minority view, 

and has been rejected in the jurisprudence of the ad hoc Tribunals and should likewise be 

rejected by the ECCC.  

 

Another argument is that lowering the mens rea to a “knowledge-based” standard aligns 

with the controversial and internationally unacceptable doctrine introduced by the 

International Military Tribunal at Nuremberg of guilt resulting from “membership in a 

criminal organization.” The concept of collective guilt by association has be found to be 

inconsistent with the fundamental human and fair trial rights that any accused is entitled 

to enjoy to the full extent, no matter the nature of the alleged crimes involved. Criminal 

guilt is individual and not based on membership in, or an association with, an 

organization which is assumed or declared to have acted criminally.  
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Essence of Submission 

 

The Defence maintains that the crime of genocide cannot be applied by the ECCC. If the 

OCIJ should hold otherwise, the OCIJ must only apply the crime of genocide as it is 

defined in the Genocide Convention and set out in the Establishment Law to avoid 

contravening the Agreement establishing the ECCC. The OCIJ must also follow the clear 

wording of these authorities and require that specific genocidal intent be proved before 

finding that genocide occurred. When determining whether a Charged Person held the 

requisite mens rea for the crime of genocide, the OCIJ must not be swayed by any 

jurisprudence of the ad hoc tribunals which a) departed from this requirement and b) 

which was developed after the jurisdictional period of the ECCC. The OCIJ must remain 

true to the intent of the drafters of the Genocide Convention, and later the Establishment 

Law, by following a “purpose-based” approach.  

 

 


