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Summary of IENG Sary’s Request for Appropriate Measures to be Taken 
Concerning Certain Statements Made by Prime Minister Hun Sen which Challenge 
the Independence of Pre-Trial Chamber Judges Katinka LAHUIS and Rowan 
DOWNING 
 
Introduction 
 
On 20 October 2009, the Defence filed a Request for Appropriate Measures to be Taken 
Concerning Certain Statements Made by Prime Minister Hun Sen which Challenge the 
Independence of Pre-Trial Chamber Judges Katinka LAHUIS and Rowan DOWNING.   

This Motion was filed because Prime Minister Hun Sen recently called into question the 
independence of these Pre-Trial Chamber judges when he stated in a televised address 
that “I know that some foreign judges and prosecutors have received orders from their 
governments to create problems here… There is no doubt that they received advice from 
their government to do so.”  Prime Minister Hun Sen went on to state that: 

Some foreign judges, prosecutors and lawyers, have received orders from 
their governments to act here, but we, the government, are lacking 
communication with this court, but we passed the law.… In the past we 
have three judges, failing a support from one more judge, as they (two of 
them) cooperated among them and were instructed by foreign 
governments. No doubt, if one side wants to go to the South, the foreign 
side also wants to go to the South too. Therefore, they can go or they can 
not go, depending on if they have gathered enough support to break 
though the deadlock. They think they can gather enough support, because 
we have three judges. Cambodian judges and foreign judges are 
confronting each other.  In the Pre-trial Chamber, there are only two 
foreign judges, but we have three Cambodian judges. How could you 
gather enough support as you are in dispute. It is their tactic, but we are 
clearly aware about it. We knew that they want to destroy because 
Cambodia has peace, they are not quite happy with us. If Cambodia has 
war, they are happy because then we'll be easy to control. 
 

Although Prime Minister Hun Sen made these statements after the International Pre-Trial 
Chamber judges disagreed with their national counterparts as to whether investigations 
should be opened into Case 003, these statements by the Prime Minister affect the 
public’s perception of the independence of these Pre-Trial Chamber Judges in all of their 
work at the Tribunal. 

 
Summary of the Request 
 
The Request explained that these public expressions by the highly respected Prime 
Minister, who enjoys wide support and admiration by Cambodians throughout the 
country, gives rise to an objective appearance of bias (lack of judicial independence) on 
the part of these Judges.   
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Bias, or even the objective appearance of bias, casts a shadow of unreliability and 
prejudice over any judicial proceedings, profoundly affecting the fundamental right of 
any Charged Person or Accused to be tried by an independent and impartial tribunal.   

The Defence therefore submitted that in fairness to Mr. IENG Sary and the other Charged 
Persons and in the interests of justice, the Pre-Trial Chamber use its inherent 
discretionary powers in taking all necessary and reasonable measures to clarify and/or 
verify the alleged conduct of Judges Katinka LAHUIS and Rowan DOWNING. 

Essence of submission 

The Defence had an obligation to raise this matter with the Pre-Trial Chamber, because 
of its obligation to act with due diligence in protecting the rights of Mr. IENG Sary.  The 
Prime Minister’s statements would cause the average person in Cambodia to believe that 
these Judges lack judicial independence (and thus, there is an appearance of bias).  A 
judge may not have even an appearance of bias if the trial is to be fair.  Measures must 
therefore be taken to remedy this situation.   


