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Summary of IENG Sary’s Motion Against Extension of Provisional Detention, 20 

October 2009 

 

Introduction 

 

The Defence submitted a Motion on the 20
th

 of October 2009 opposing the continued 

detention of Mr. IENG Sary. This was in response to notice given by the Office of the 

Co-Investigating Judges (“OCIJ”) on the 5
th

 of October that the question of extending his 

term of provisional detention was being considered. Mr. IENG Sary has been detained 

since 14 November 2007.  

 

Summary of Arguments 

 

The Defence opposes the continued detention of Mr. IENG Sary on two grounds. First, 

continued detention violates Mr. IENG Sary’s right to liberty and his presumption of 

innocence, since the conditions required for his detention have not been met. Second, less 

restrictive measures are available to ensure that Mr. IENG Sary will be available for trial 

and to ensure his safety and the public order.  

 

Mr. IENG Sary has a fundamental right to liberty and to the presumption of 

innocence: This right is secured by the Cambodian Constitution, the International 

Convention on Civil and Political Rights, other international human rights conventions 

and existing international jurisprudence. A decision to impose detention pursuant to Rule 

63(3) must be made with due consideration of these rights. Detention must not be ordered 

unless it is strictly necessary. In this case it is neither necessary, nor permittable, as the 

conditions stipulated in Rule 63(3) have not been met. 

 

The conditions in Rule 63(3) have not been met: 
Rule 63(3) of the ECCC Internal Rules sets out a two-pronged test to determine when 

provisional detention may be ordered by the Co-Investigating Judges.  

 

Under Rule 63(3)(a): there must be a “well founded reason” to believe that the person 

may have committed the crime or crimes specified in the Introductory Submission. The 

OCIJ must not simply rely on its previous holdings, but must instead examine the 

evidence on the Case File as it currently appears. Once the OCIJ is satisfied that “well 

founded reasons” exist, they may order detention where they consider it a necessary 

measure under the conditions set out under 63(3)(b).     

 

Rule 63(3)(b)(i) and (ii): Mr. IENG Sary is not a danger to victims, witnesses or evidence 

and there is no danger that he will collude with his accomplices.  The Pre-Trial Chamber 

has previously found that detention is not a necessary measure with regards to 63(3)(b)(i) 

or (ii). It recently stated that it “has not found evidence of any past actions and/or 

behaviour of [Mr. IENG Sary] which in themselves would display a concrete risk that he 

might use that influence to interfere with witnesses and victims…detention is not a 

necessary measure to prevent the Charged Person from exerting pressure on witnesses or 

victims and destroying evidence.” 
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Rule 63(3)(b)(ii): Mr. IENG Sary is not a flight risk. Although the Pre-Trial Chamber has 

stated that “there is no evidence or information which would provide that people at an 

advanced age are not able to travel,” it is Mr. IENG Sary’s advanced age and ill-health, 

which would prohibit Mr. IENG Sary from fleeing, if he were so inclined. Mr. IENG 

Sary must have access to medical care – his health problems barely allow him to walk, let 

alone flee. If the OCIJ determines that there is a risk Mr. IENG could flee, this risk could 

be eliminated by confiscating Mr. IENG Sary’s passport, or by ordering an alternate form 

of detention, such as house arrest. 

 

Rule 63(3)(b)(iii): Mr. IENG Sary does not require detention to protect his safety. The 

OCIJ and Pre-Trial Chamber have previously found that detention is necessary to protect 

Mr. IENG Sary’s safety. This appears to be based on “tension within the Cambodian 

society” and on the fact that there is a risk of aggression against Duch. The Defence 

submits that there is no reason to fear for Mr. IENG Sary’s safety based on a risk to 

Duch. Threats made against Duch due to the crimes he confessed to during a well-

publicized trial cannot be equated with a threat to Mr. IENG Sary whose trial has not yet 

started. Any feelings of  aggression or retribution which may exist amongst the general 

public should be lessened now the Duch’s trial is drawing to a close. Even if the OCIJ 

finds it still necessary to protect Mr. IENG Sary’s safety, house arrest, with armed guard, 

would protect him just as well as detention.  

 

Rule 63(3)(b)(v): Mr. IENG Sary does not require detention for public order to be 

preserved. The Pre-Trial Chamber stated in October 2008, citing the European Court of 

Human Rights decision in Letellier, that to satisfy this ground, “facts capable of showing 

that the accused’s release would actually disturb public order must exist…detention will 

continue to be legitimate only if public order remains actually threatened…” As the 

ECCC is no longer a new institution, the Pre-Trial Chamber’s finding that the 

commencement of proceedings may pose a risk is no longer a sufficient reason to detain 

Mr. IENG Sary. The anti-Thai riots in 2003 mentioned by the Pre-Trial Chamber 

occurred several years ago and do not point to threat to public order.  

 

The OCIJ’s discretion is not absolute. There are less restrictive measures available 

to ensure Mr. IENG Sary will be available for trial and to ensure his safety and the 

public order: According to Rule 65(1), the OCIJ “may order release from detention on 

bail. The order …shall specify whether a bail bond is payable, and impose such 

conditions as are necessary to ensure the presence of the person during the proceedings 

and the protection of others.” Confiscating Mr. IENG Sary’s passport, or imposing house 

arrest would ensure that he appears for trial and mitigates risks to his safety and public 

order.  

 

Essence of Submission 

Mr. IENG Sary’s detention must not be extended. The Rule 63(3) conditions for 

detention have not been met. Mr. IENG Sary is not a threat to witnesses, evidence or 

public order. Detaining him is not necessary to protect him, or to ensure he does not flee. 
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Even if one of the conditions in Rule 63(3) were met, this does not require the OCIJ to 

order detention since less restrictive measures would accomplish the same goals.  


