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Dear Ms. Lamb, 

The Defence seeks leave to file a Reply to the OCP’s Response (E221/1) to our Request to Hear 
Evidence from the Interpreter Concerning Witness Phy Phuon’s Second OCIJ Interview Whereby 
Irregularities Occurred Amounting to Subterfuge (E221). The Defence was notified of the Response 
on 10 September 2012.  A Reply is necessary to respond to inaccurate and unfounded submissions 
made by the OCP.  Below is a summary of the arguments that our Reply would contain.  

<!--[if !supportLists]-->1.     <!--[endif]-->In its Response, the OCP reversed its earlier position regarding 
its support for further investigation into the existence of prior unrecorded interviews (Response, 
paras. 2, 23).  The OCP provides no logical, let alone credible, justification for this volte face.  
The OCP requests the Trial Chamber to dismiss the Defenceħ Request to hear testimony from the 
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interpreter who was present at Phy Phuonħ second OCIJ interview ¨the only credible witness who 
can shed light on this matter ¨which the President, speaking on behalf of the Trial Chamber, 
found presented Ĳ very critical issue.¨(See Transcript, 1 August 2012, E1/100.1, p. 86).  

<!--[if !supportLists]-->2.     <!--[endif]-->Prior to filing this Request, the Defence filed a Request seeking 
clarification from the OCIJ as to whether an unrecorded interview had taken place between OCIJ 
investigators and Witness Oeun Tan (E224).  That Request resulted from concerns raised by the 
Defence, which were subsequently substantiated by testimony from Witness Oeun Tan, that an 
unrecorded interview had taken place with OCIJ investigators the day before a recorded 
interview with those same investigators.  At both the conclusion of the witnessħ testimony and in 
its Response (E224/1), the OCP supported seeking information from the OCIJ as to any 
interactions between Witness Oeun Tan and OCIJ investigators on 8 October 2008 (although the 
OCP disagreed with the Defenceħ reasoning, making similar arguments as it has made in this 
Response).  Here, while similar concerns regarding a prior unrecorded interview have arisen, the 
OCP is opposed to obtaining more information about Phy Phuonħ interview.  The OCP seems to 
be of the view that some irregularities should not only be overlooked, but that concerted efforts 
should be made to frustrate any attempts to reveal the truth.  The Defence submits that both 
instances of irregularities should be investigated by the Trial Chamber, since Phy Phuonħ 
testimony, which includes his summary statements, must be weighed in the context of the 
manner in which he was interviewed.  Suppressing evidence which assists in ascertaining the 
facts and truth in Case 002 is inconsistent with the Trial Chamberħ obligations to the parties and 
its duty to ensure a fair trial. 

<!--[if !supportLists]-->3.     <!--[endif]-->The OCP argues that procedural defects in the OCIJ investigative 
process cannot be raised during the trial stage (Response, paras. 5-9).  In support, the OCP cites 
Rule 76(7) and the Trial Chamberħ Decision on NUON Cheaħ Request for a Rule 35 
Investigation Regarding Inconsistencies in the Audio and Written Records of OCIJ Witness 
Interviews (E142/3).  The Trial Chamberħ Decision was based on a Request made pursuant to 
Rule 35 that alleged knowing and willful interference by the OCIJ investigators in the 
administration of justice, in the form of tampering with evidence, and requested an investigation 
into the entire judicial investigation (Trial Chamber Decision, E142/3, para. 9).  In contrast, the 
Defenceħ Request regarding Phy Phuonħ second OCIJ interview is made pursuant to Rule 93, 
which permits the Trial Chamber to undertake additional investigations when necessary, at any 
time, including by interviewing witnesses.  The legal framework applied by the Trial Chamber to 
Rule 35 requests for investigation does not apply to Rule 93 requests for investigation.  The Pre-
Trial Chamber has held that Ŧhe trial stage is an additional and alternate forum for the Defence to 
contest the reliability of the evidence,¨as well as acknowledging the Trial Chamberħ additional 
powers of investigation under Rule 93 (Pre-Trial Chamber Decision on Appeal and Further 
Submissions in Appeal against OCIJ Order on NUON Cheaħ Request for Interview of Witnesses, 
20 September 2010, D375/1/8, para. 57 and fn 92).  Persuaded by case law from the European 
Court of Human Rights based on similar procedural systems, the OCIJ similarly observed: ╖A] 
trial will be fair if, after the judicial investigation, there is a public hearing at trial during which 
the Defence has every opportunity to contest evidence, since the fairness of a trial must be 
considered in view of the judicial proceedings considered as a whole.“nbsp; (OCIJ Order on 
NUON Cheaħ Request for Interview of Witnesses, 9 April 2010, D375, para. 7).  In its Decision, 
the OCIJ also referred to the Trial Chamberħ supplementary powers of investigation under Rule 
93 (Id., para. 8).  Pursuant to Rule 93, the Trial Chamber can and should hear the testimony of 
the interpreter who was present at Phy Phuonħ second OCIJ interview, particularly when 
information has come to light (in this case, an indication by the interpreter that irregularities did 
occur in the OCIJ investigators¨taking of Phy Phuonħ second statement) that was not available to 
the Defence at the investigative stage.  Further, this Request is narrowly tailored and limited to 
hearing the testimony of a single individual. 

<!--[if !supportLists]-->4.     <!--[endif]-->The OCP argues that any procedural defects in the taking of Phy 
Phuonħ statement were remedied by his testimony at trial and that the Accusedħ fair trial rights 
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are protected by his testimony (Response, paras. 10-14).  Phy Phuon was unable to provide any 
substantive clarification regarding his interview.  Upon examination by the Defence, Phy Phuon 
was unable to recall the circumstances of his OCIJ interview (see Request, paras. 6-7; Transcript, 
1 August 2012, E1/100.1, p. 7) and gave contradictory information regarding the interview (see 
Request, para. 6; Transcript, 1 August 2012, E1/100.1, p. 4, 13-14).  Moreover, contrary to the 
OCPħ assertion in paragraph 13 of its Response, Phy Phuon explicitly contradicted himself 
regarding his role in security at the Ministry of Foreign Affairs (see Request, para. 16; 
Transcript, 31 July 2012, E1/99.1, p. 90-93; Transcript, 1 August 2012, E1/100.1, p. 53).  Phy 
Phuonħ testimony did not cure any procedural defects in the taking of his statement, which is 
precisely the reason why the Trial Chamber should hear from the interpreter. 

<!--[if !supportLists]-->5.     <!--[endif]-->The OCP argues that the written record of interview accurately 
reflected Phy Phuonħ testimony and complied with ECCC rules (Response, paras. 15-19).  The 
OCP further argues that the failure to precisely record the duration of interviews, or to record all 
communications with a witness, or to have any audio recording at all does not violate ECCC 
rules, as these acts are not mandated under the Rules (Response, paras. 15-16).  The OCP cites 
paragraph 6, footnote 13, of the Trial Chamberħ Decision on NUON Cheaħ Request for a Rule 
35 Investigation Regarding Inconsistencies in the Audio and Written Records of OCIJ Witness 
Interviews (E142/3).  However, in that footnote the Trial Chamber referred to Rule 62(3)(a), 
which concerns the procedure to be followed once a Rogatory Letter has been issued, and noted 
that Rule 51(8), which is mentioned in Rule 62(3)(a), is of limited relevance because it pertains 
to the procedures for reports of arrests.  As the Trial Chamber correctly stated, ╖r]eference to 
these provisions is therefore inappropriate in relation to the interview of a witness.“nbsp; (Trial 
Chamber Decision, E142/3, para. 6, fn 13).  In response to the OCP, the Defence raises Rule 25; 
the OCP ignores the language of this Rule, which specifically pertains to witness interviews.  
Rule 25(1)(a) states that, when an interview is audio or video-recorded, it shall record the fact 
and time of any interruption in the course of questioning as well as the time of resumption of the 
questioning.  Where circumstances lead to a person being questioned without an audio or video 
recording taking place, Rule 25(2) mandates that Ŧhe reasons for not recording the questioning 
shall be stated in writing and the person questioned shall be provided with a copy of his or her 
statement. Such a statement shall be set out in the written record of interview and shall be signed 
or finger-printed by the person being interviewed.“nbsp; Rule 25 is clear that the OCIJ 
investigators must provide the reasons why an interview was not recorded.  In this case, their 
failure to do so constitutes a violation of ECCC rules.  

<!--[if !supportLists]-->6.     <!--[endif]-->The OCP engages in pure speculation as to the reasons for prior 
unrecorded interviews and any discrepancies between the length of the recordings and the written 
records of interview (Response, para. 18).  The OCP also argues that because Phy Phuon 
confirmed the accuracy of the written record of interview both at the time it was made and when 
he appeared in court, there is no basis to argue that the written record of interview does not 
accurately reflect the prior interview conducted by the OCIJ investigators (Response, para. 17).  
Although Phy Phuon placed his thumbprint on the written record of interview and stated in court 
that he confirmed the accuracy of the document, upon examination he could not remember the 
content of the questions he was asked or the circumstances of the interview.  There is no way for 
the Defence to know what the content of his written record is based upon, i.e., whether it is based 
upon his own memories or his memories as Ĳssisted¨by documents or information given to him 
by the investigators.  This is the crux of the problem with these unrecorded prior interviews.  
What occurs during these unrecorded sessions may (or may not) impact what the witness says the 
next day to the investigators.  Without a record of that prior interview, it is impossible to evaluate 
the truth or utility of the witnessħ statements as reflected in the written record of interview.  If the 
Trial Chamber or OCP then attempts to use that written record of interview at trial to refresh or 
bolster the witnessħ in-court testimony and/or credibility, then another layer of uncertainty and 
unreliability is added to an already uncertain and unreliable situation.  Such a situation is in no 
way conducive to ascertaining the truth.  
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<!--[if !supportLists]-->7.     <!--[endif]-->The OCP argues that there is no indication that the witness was 
coached, fed information or encouraged to falsely testify (Response, para. 17).  To the contrary,  
the interpreter indicated that written questions and answers were prepared by the OCIJ 
investigators and read into a recording device (Request, para. 8), which raises concerns of 
coaching or the feeding of information. This is precisely why the interpreter should be 
summoned to testify. 

<!--[if !supportLists]-->8.     <!--[endif]-->Finally, the OCP argues that the Defence violated ECCC rules by 
speaking to the interpreter (Response, paras. 20-22).  The OCP implies that the Defence 
interfered with the interpreter and refers to sanctions for obstructing or abusing the judicial 
process, as well as the provision in the Cambodian legal system for filing misdemeanor charges 
in such a situation (Response, para. 21).  Prior to Phy Phuon taking the witness stand, the 
Defence raised concerns before the Trial Chamber about the circumstances of his second OCIJ 
interview.  In response, the OCP stated that the parties should wait for Phy Phuon to testify 

because any issues with the interview process ℓill come up in his testimony. ¨[a]nd if it turns out 

that the Court needs to make any inquiries, certainly thatħ something that can be done.¨
(Transcript, 25 July 2012, E1/96.1, p. 64).  As stated above, Phy Phuon was unable to provide 
any clarification regarding the circumstances of his interview.  The circumstances of Phy Phuonħ 
second interview with OCIJ investigators could not be clarified without hearing from the 
interpreter who was present at the interview.  In speaking to the interpreter, the Defence did not 
˝nterfere¨with him, as the OCP implies in its Response.  The Defence was not conducting an 
investigation within the meaning of the Rules, nor was it speaking to an individual who had been 
scheduled to appear before the Trial Chamber as a witness.  The Defence was making an 
informal inquiry into the matter.  This is not a violation of ECCC rules.  Simply, the OCPħ 
assertion is further evidence of the lengths to which the OCP is willing to go to avoid the 
exposure of inconvenient truths and to prevent considerations by the Trial Chamber that may 
interfere with the OCPħ objective of obtaining a conviction.   

Sincerely, 

 
Tanya Pettay 

Legal Consultant 

Ieng Sary Defence Team 
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