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Cc:
Andrew CAYLEY, Andrew Ianuzzi, antaguisse, Arun Son, 
a.vercken.cetc, CHAN.Dararasmey, Chea.Leang, 

CHIFFERT.Mathilde, Dale Lysak, diablenoir, Diana Ellis, 
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Dear Ms. Lamb,

Concerning para. 6 of your email below, we will not seek to call additional witnesses, Civil 

Parties, or experts due to any extension of scope of Case 002/01.

Concerning paras. 7 and 8, at the 17 August 2012 trial management meeting, we did in part 

answer this question when we indicated that we would require additional time to prepare, in the 

event that more paragraphs of the Closing Order are to be included in Case 002/01.  At this time, 

we are unable to definitively state what other impact an extension would have, in terms of 

witnesses to be heard or documents relevant to trial.  During the time allocated to prepare for this 

extension, we will make this assessment and inform you at the earliest opportunity.

Concerning the letter received Friday afternoon from the OCP, we note that the OCP was not 

asked to provide its opinion in writing on the length of time we require to prepare for any 

expansion of Case 002/01.  As this issue was addressed at the trial management meeting on 17 

August 2012, the OCP should have expressed its opinion at that point.  It merits noting, however, 

that much of the representations by the OCP are out of context or misleading and do not fairly 

state our position in our written or oral submissions.  The time we requested to prepare for an 

extension of scope included time requested to deal with the large number of witness statements 

the OCP has recently sought to put before the Chamber.  Although not directly related to an 

extension in the scope of trial, it is an issue which has arisen in the past month (the OCP’s latest 

request, which contains 16 annexes of statements, was filed 27 July 2012 and was notified to the 

parties on 30 July 2012) and one which will take considerable time and resources to address 

properly.  

Specific to S-21, any additional witnesses would obviously require additional preparation time.  

Moreover, were Kaing Guek Eav (alias Duch) to testify again, “any skilled, competent counsel, 

who as professionals would be expected to have already prepared for the entire scope of Case 

002” would still be required to review and analyze – in keeping with his/her due diligence 

obligations – all of Duch’s statements before the OCIJ, portions of his Case 001 trial testimony, 

and his entire testimony in Case 002/01.  It would also require cross-referencing the Case File in 

search for other relevant evidence that would need to be reviewed and appreciated before proper 

examination of Duch could be undertaken.

Sincerely,

Tanya Pettay



Legal Consultant

Ieng Sary Defence Team
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Date: 08/23/2012 03:37 PM
Subject: Follow-up from last Friday's TMM

Dear parties,

Due to a need to discuss document issues before last Friday 's TMM concluded, the final phases of the 
discussion on the OCP's proposal to expand the scope of the trial had to be brought to a hasty conclusion. 
To avoid prejudice stemming from this to any party , the Chamber indicated that the parties would instead 
be able to address the Chamber in writing on the few remaining issues on this topic which could not be  
discussed at the TMM due to time constraints.  

As the interpretation (into English) of these directions was somewhat unclear, below are the areas on 
which the parties may address the Chamber in writing, not having been given the opportunity to respond 
orally. The relevant portions of the TMM narrative are also provided, for the sake of clarity:

1. To assist the Chamber in making its ultimate decision on whether the Co-Prosecutors’ 

proposed extensions can be adopted, it sought clarification from the Co-Prosecutors regarding 

certain details of their proposed extension of the scope of Case 002/01. The Trial Chamber 

agrees that addition of executions in District 12, executions of former Lon Nol soldiers and 

officials at Tuol Po Chrey and Security Centre S-21 may be in keeping with the chronological 

and logical sequence of events to be heard in Case 002/01, but is concerned to limit the overall 

impact that these proposed extensions may have upon its ability to conclude the trial in Case 

002/01 expeditiously. The Chamber therefore invited the Co-Prosecutors to address a number of 

areas of concern at the TMM. The Co-Prosecutors have since responded to these issues in 

writing, indicating that it would not seek to call or recall any of the 31 individuals originally 

proposed to hear in Case 002/01 or already heard. This does much to safeguard the goal of 

streamlining proceedings by reducing the number of individuals originally scheduled to be heard 

in Case 002/01.  
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Impact of these proposed extensions on witness testimony

2. The Co-Prosecutors in their original request to expand the scope of trial had requested that 

an additional 23 Civil Parties and witnesses from their initial Rule 80 list of witnesses be called 

to address these proposed extensions. They have, in their more recent written submissions, 

accepted many of the Chamber’s suggested reductions to this number.

i. Executions of 17 April 1975 evacuees at sites in Kampong Tralach Leu District 

(District 12)

3. Following the Chamber‘s suggestion that a maximum of 5-6 additional witnesses be called 

to address executions of 17 April 1975 evacuees at sites in District 12, the Co-Prosecutors have 

since indicated a list, substantially similar to that provided by the Chamber, of six proposed 

witnesses to be heard on this area. Opportunity for comment by the other parties on this will be 

provided in a few moments.

ii. Executions of former Lon Nol soldiers and officials in 1975 at Tuol Po Chrey, 

Kandieng District, Pursat Province  

4. In relation to the alleged executions of former Lon Nol soldiers and officials in 1975 at Toul 

Po Chrey, the Co-Prosecutors have agreed with the Chamber’s suggestion that only two 

additional witnesses be heard in this area. 

 iii. S-21 and Choeung EK 

5. Concerning S-21 and Choeung Ek, the Chamber had indicated that it did not share the wish 

of the Co-Prosecutors to call subordinates of KAING Guek Eav, who appear unlikely to be able 

to testify to the responsibility of the Accused in Case 002.  In view of the testimony of KAING 

Guek Eav testimony to date (in addition to the totality of crime base evidence already before the 

Chamber in relation to these topics and admissible in consequence of Decision E96/7), the 

Chamber was unconvinced of the need to hear additional witnesses or Civil Parties in relation to 

crimes committed at S-21 and Choeung Ek. The Co-Prosecutors, in their recent submission, have 

renewed their request to hear four subordinates of KAING Guek Eav in Case 002/01.  The 

principal basis of this is a) an alleged public interest in understanding the inner workings of S-21 

and b) as KAING Guek Eav was not himself questioned on these expanded areas. The Chamber 

considers that this latter concern is best met by recalling KAING Guek Eav, rather than hearing 

additional testimony from his subordinates. Additionally, the Co-Prosecutors do not address 

whether any of these four proposed additional witnesses are capable of addressing the 

responsibility of any Accused in Case 002/01. Further, and as the inner workings of S-21 formed 

the subject of the entirety of Case 001, the Chamber is unconvinced by the argument that the 

public expect to be further informed about S-21. Also, ample documentary evidence or 

statements regarding the operation of S-21 is already, or may yet be, put before the Chamber if 

required. The Co-Prosecutors are requested to provide clarification on these elements.



[The Co-Prosecutors may respond briefly in writing to this issue, if desired]

iv. Witnesses sought by the other parties on these areas

6. If additional witnesses sought by the Co-Prosecutors are to be heard in relation to these 

proposed extensions, the ECCC’s legal framework mandates that the other parties must also be 

provided an opportunity to indicate whether they seek the testimony of additional witnesses or 

Civil Parties in consequence of them.  The other parties are invited to indicate whether, in the 

event the extensions proposed by the Co-Prosecutors was granted, they would seek to call 

additional witnesses or Civil Parties, and if so, how many.

[Brief written responses may be given by the other parties on this issue, if 

desired]

Relevant Closing Order paragraphs

7. In its Annex to the TMM Agenda, the Trial Chamber had identified a significant number of 

Closing Order paragraphs additional to those proposed by the Co-Prosecutors which also 

appeared relevant or necessary to add in order to render coherent these proposed extensions.  The 

Co-Prosecutors have since agreed that these additional paragraphs would need to be added 

should these proposed extensions be granted and need not address this issue further at this stage.

8. Inclusion of further paragraphs of the Closing Order to those sought by the Co-Prosecutors 

may have an additional consequential impact on witnesses to be heard and documents relevant to 

the trial, as well as Civil Party reparations. The other parties are invited to address what, if any, 

impact these proposed extensions may have for them.

[Brief written responses may be given by the parties on this issue, if desired]

The Chamber has not sought to proscribe the format or length of these responses, but trust that the 
parties understand that as they are in lieu of 5-10 minute oral interventions before the Chamber, it follows 
that they should be brief, and received by us as soon as possible. This may occur in one language alone 
in the first instance, pending translation. I'd be grateful if the parties could tell me at the earliest  
opportunity whether they seek to respond to these questions in writing , and if so, when their response is 
expected.

Best regards,
Susan

Susan Lamb
Senior Legal Officer, Trial Chamber, rm 418A
Extraordinary Chambers in the Courts of Cambodia/
United Nations Assistance to the Khmer Rouge Trials
UN VSAT: 165 6333
INTL via Cambodia + 855 23 219 814 extn 6333
INTL via Italy +39 0831 060 333 direct dial
CELL +855 (0)12 488 940
lamb@un.org
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