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Re: Proposed Rule Amendments 
 
Dear Ms. Valabhji, 
 
In response to your email dated 19 January 2012, we propose that DSS send the following 
rule amendments to the Rules and Procedures Committee in advance of the next plenary: 
 

1. We propose that the French and Khmer versions of Rule 84(1) be rephrased in order 
to be consistent with the English version of the Rule, which states: 

The Accused shall have the absolute right to summon witnesses against him or 
her whom the Accused had no opportunity to examine during the pre-trial 
stage.  

 
This amendment is necessary because the French and Khmer versions as currently 
drafted differ.  The French does not include the words “absolute” or “against him or 
her.”  For further explanation as to why the English version must be considered 
authoritative, see IENG Sary’s Response to the Co-Prosecutors’ Rule 92 Submission 
Regarding the Admission of Written Witness Statements Before the Trial Chamber & 
Request for Public Hearing, 22 July 2011, E96/3. 
 

2. We propose that Rule 104(4) be modified as follows: 

4. The following decisions of the Trial Chamber are subject to immediate 
appeal:  

a) decisions which have the effect of terminating the proceedings;  
b) decisions on detention and bail under Rule 82;  
c) decisions on protective measures under Rule 29(4)(c); and  
d) decisions on interference with the administration of justice under Rule 
35(6).  
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Other decisions may be appealed immediately where they infringe upon a 
party’s fundamental fair trial rights.  Where they do not, they may be 
appealed only at the same time as an appeal against the judgment on the 
merits.  
 
Unless otherwise provided in the IRs or decided by the Trial Chamber, an 
immediate appeal does not stay the proceedings before the Trial Chamber.  

This amendment is necessary because appeals against Trial Chamber decisions which 
violate the fundamental fair trial rights of the Accused and may directly impact the 
trial, such as an infringement of a constitutional right, may currently not be accepted 
unless they are considered to fall under (a) – (b) of this sub-rule.  Violations of an 
Accused’s fair trial rights during trial may not be able to be remedied if they may not 
be appealed until a judgement on the merits. 
 

3. We propose that Rule 106(3) and (4) be amended as follows: 

Rule 106. Notices of Appeal and Briefs  
(Amended on 6 March 2009, 17 September 2010 and 3 August 2011)  

1. The Greffier of the Trial Chamber shall immediately notify all other parties 
and their lawyers in the case of the filing of an appeal or an immediate 
appeal.  
2. Notices of appeal and immediate appeals shall be filed with the Greffier of 
the Trial Chamber, and shall be noted in the appeal register of the Trial 
Chamber.  
3. The Accused may be represented by their lawyers, who shall have a written 
authorization from their clients to file an appeal. The Civil Parties shall be 
represented by the Civil Party Lead Co-Lawyers.  
4. The notice of appeal or the immediate appeal shall be signed by the 
appellant or appellant’s lawyers, and initialled by the Greffier of the Trial 
Chamber. The written authorization shall be attached to the appeal.  
5. Appeal briefs in respect of judgments and any subsequent related 
documents shall be filed with the Greffier of the Supreme Court Chamber.  
6. Where the Accused is in detention, he or she shall file the notice of appeal 
or the immediate appeal with the head of the ECCC detention facility, who 
shall immediately submit it to the Greffier of the Trial Chamber. The Greffier 
shall note it on the appeal register.  

This amendment is necessary because there is no apparent reason for the requirement 
to obtain Mr. IENG Sary’s written authorization and it causes a waste of time and 
resources to be required to obtain it before we file each appeal.  Such authorization is 
not required for any other filings and was not required for appeals at the pre-trial 
stage.  It is not a requirement at the ad hoc tribunals, though it is axiomatic that a 
lawyer will receive instructions from his client. 
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Respectfully,  
 
 
 
 

 
 
 
 
 ANG Udom Michael G. KARNAVAS  

 Co-Lawyers for Mr. IENG Sary  
 


