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Archive: This message is being viewed in an archive .

Dear Ms. Lamb,

We have some questions for this Friday’s informal trial management meeting which are in 

addition to the questions we sent you yesterday afternoon.  In order to avoid confusion, we have 

added to our original list and have listed all of our questions for this week’s meeting below:

1. When does the Trial Chamber expect to issue a reasoned decision concerning whether 

witness statements will be admitted into evidence if the witnesses who gave the 

statements are not called to testify?

2. How will the first trial “provide a general foundation for all the charges, including 

those which will be examined in later trials” (as stated in your 17 October 2011 email 

entitled “Communication to parties in Case 002 regarding scheduling of opening 

statements and the hearing of the substance in Case 002, and information in advance 

of hearing on 19-20 October 2011”) if the Trial Chamber will not, because it cannot, 

take judicial notice of adjudicated facts? (As stated by the Trial Chamber in Decision 

on Ieng Sary’s Motions Regarding Judicial Notice of Adjudicated Facts from Case 

001 and Facts of Common Knowledge Being Applied in Case 002, E69/1, 4 April 

2011, p. 3.) There is also the added question of the appeal process: how can findings 

of fact and conclusions of law from the first trial be used in the second trial while they 

are being subject to appellate review. 

3. To the extent that any Accused were to give evidence in this first trial session on 

historical background, to what extent does the Trial Chamber envisage testimony to 

be elicited concerning the structure of the various organizations, the positions held by 

individuals and their de facto roles?

4. Based on your 17 November 2011 memorandum, we understand that during the first 

segment of Case 002/01, “if it is considered that the implementation of [the five 

alleged] policies commenced before April 1975, questions on these matters are 

expected to arise during this first trial segment only incidentally” (emphasis added). 

With respect to the historical background, we should be grateful for clarification 

regarding exactly what such “incidental” questioning is expected to entail, including 

which paragraphs of the Closing Order may be germane to such “incidental” 

questioning.  For example, if Mr. NUON Chea were to testify, would questions 

related to paragraphs 904 or 917 of the Closing Order be permissible when 

questioning him on the Historical Background?  What leeway can a party expect 

when going into an “incidental” area, and will a party need to seek the Chamber’s 



leave before doing so? Also, will documents related to “incidental” matters also need 

to be identified and disclosed in advance to the parties so that they have an 

opportunity to raise any objections that may be deemed relevant?

5. In light of the Trial Chamber’s notice that all of the source material in the relevant 

footnotes of the Closing Order will be considered put before the Chamber, does the 

Trial Chamber envisage any particular modalities as to how it will examine and assess 

the reliability of the sources?  For instance, if a text by a journalist is cited and the 

author is not intended to appear during the first trial, what safeguards and modalities 

does the Trial Chamber envisage to ensure that such evidence is tested and that the 

rights of the Accused, in particular the right of confrontation, will be respected?

6. Rule 21 requires ECCC proceedings to be fair and adversarial and preserve a balance 

between the rights of the parties.  In this regard, will the parties who are not the 

primary questioners of the witness or Civil Party, be entitled to confront such 

witnesses through leading questions as is traditionally the norm in adversarial 

settings? 

7. Can the Trial Chamber clarify the order of the coming Civil Parties and witnesses so 

that we can be better prepared and more efficient?  Which witness or Civil Party is 

scheduled to testify after Sakim Lmut? It would remove a great deal of confusion and 

it would assist the parties if the Trial Chamber would identify what it believes will be 

the order witnesses, Civil Parties and experts appearing at trial.  Presumably the Trial 

Chamber has identified and notified these witnesses, Civil Parties and experts who are 

expected to travel to the ECCC to give evidence.  Naturally this information, when 

provided, will be treated with the utmost confidentiality. 

8. Finally, you have stated that trial sessions will be held Monday through Thursday.  

You have also stated that the first trial session will be conducted from 5 December 

until 16 December, which is a Friday.  Will trial be held on Friday 16 December 

because there will be no trial Monday 12 December (due to the Cambodian holiday)? 

Or will there be no trial on the 16
th

? 

Sincerely,

Tanya Pettay

Legal Consultant

Ieng Sary Defence Team
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Cc: Andrew CAYLEY/UNAKRT@UNAKRT, arthur.vercken@free.fr, Arun Son/UNAKRT@UNAKRT, 
BREGER.Daniel@eccc.gov.kh, Chea.Leang@eccc.gov.kh, diablenoir@wanadoo.fr, Diana 
Ellis/UNAKRT@UNAKRT, Jeanne Sulzer/UNAKRT@UNAKRT, kern.joshua@eccc.gov.kh, Marie 
CAPOTORTO/UNAKRT@UNAKRT, michaelgkarnavas@gmail.com, Michiel 
Pestman/UNAKRT@UNAKRT, Neville SORAB/UNAKRT@UNAKRT, PICH.Ang@eccc.gov.kh, 
Pouv Seang Phat/UNAKRT@UNAKRT, Sam Onn KONG/UNAKRT@UNAKRT, Sheherazade 
BOUARFA/UNAKRT@UNAKRT, SIMONNEAU-FORT.Elisabeth@eccc.gov.kh, Tanya Rene 
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Date: 12/01/2011 12:14 PM
Subject: Fw: issues for the 2 December 2011 informal trial management meeting

Dear Susan:

One more issue from us for tomorrow's meeting: Will Nuon Chea be permitted to consult privileged notes  
during his testimony?

Best,

--A

----- Forwarded by Andrew Ianuzzi/UNAKRT on 12/01/2011 10:51 AM -----

From: Andrew Ianuzzi/UNAKRT
To: Susan Lamb/UNAKRT@UNAKRT
Cc: Andrew CAYLEY/UNAKRT@UNAKRT, arthur.vercken@free.fr, Arun Son/UNAKRT@UNAKRT, 

BREGER.Daniel@eccc.gov.kh, Chea.Leang@eccc.gov.kh, diablenoir@wanadoo.fr, Diana 
Ellis/UNAKRT@UNAKRT, kern.joshua@eccc.gov.kh, Marie CAPOTORTO/UNAKRT@UNAKRT, 
michaelgkarnavas@gmail.com, Michiel Pestman/UNAKRT@UNAKRT, Neville 
SORAB/UNAKRT@UNAKRT, PICH.Ang@eccc.gov.kh, Pouv Seang Phat/UNAKRT@UNAKRT, 
Sam Onn KONG/UNAKRT@UNAKRT, Sheherazade BOUARFA/UNAKRT@UNAKRT, 
SIMONNEAU-FORT.Elisabeth@eccc.gov.kh, Tanya Rene PETTAY/UNAKRT@UNAKRT, 
TOMANOVIC.Suzana@eccc.gov.kh, Udom Ang/UNAKRT@UNAKRT, Vera 
MANUELLO/UNAKRT@UNAKRT

Date: 12/01/2011 10:12 AM
Subject: Re: issues for the 2 December 2011 informal trial management meeting

Dear Susan:

In addition to the issues raised by the Ieng Sary team, we would like to discuss:

(1) whether the inclusion of paragraph 1580 of the Closing Order in your memo of 17 November has the 
effect of expanding the scope of the initial questioning to include paragraphs  869 et seq of the Closing 
Order, as it would seem to do (though we assume it does not);

(2) whether and when the Chamber will issue an official decision on the admission of documents ; and

(3) the Chamber's decision not to accept a reply to the OCP's response to our motion for disqualification of  
Judge Cartwright.

Best,

--A
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Tanya Rene PETTAYTanya Rene PETTAYTanya Rene PETTAYTanya Rene PETTAY     to: Susan Lamb 30/11/2011 04:30 PM

Cc:

Chea.Leang, Andrew CAYLEY, PICH.Ang, SIMONNEAU-FORT.Elisabeth, Arun 
Son, Michiel Pestman, Andrew Ianuzzi, Diana Ellis, Pouv Seang Phat, Vera 
MANUELLO, BREGER.Daniel, Sam Onn KONG, diablenoir, arthur.vercken, Marie 
CAPOTORTO, Sheherazade BOUARFA, Udom Ang, michaelgkarnavas, 

TOMANOVIC.Suzana, Neville SORAB, kern.joshua

Dear Ms. Lamb,

Last Friday's informal trial management meeting was quite informative and we wish to thank 
you again for holding this meeting. We would like to address the following issues at the next 
meeting this Friday, 2 December 2011:

1. When does the Trial Chamber expect to issue a reasoned decision concerning whether 
witness statements will be admitted into evidence if the witnesses who gave the 
statements are not called to testify?

2. How will the first trial “provide a general foundation for all the charges, including those 
which will be examined in later trials” (as stated in your 17 October 2011 email entitled 
“Communication to parties in Case 002 regarding scheduling of opening statements and 
the hearing of the substance in Case 002, and information in advance of hearing on 
19-20 October 2011”) if the Trial Chamber will not, because it cannot, take judicial notice 
of adjudicated facts? (As stated by the Trial Chamber in Decision on Ieng Sary’s 
Motions Regarding Judicial Notice of Adjudicated Facts from Case 001 and Facts of 
Common Knowledge Being Applied in Case 002, E69/1, 4 April 2011, p. 3.) There is 
also added question of the appeal process: how can findings of fact and conclusions of 
law from the first trial be used in the second trial while they are being subject to 
appellate review?

3. To the extent that any Accused were to give evidence in this first trial session on 
historical background, to what extent does the Trial Chamber envisage testimony to be 
elicited concerning the structure of the various organizations, the positions held by 
individuals and their de facto roles?



4. In light of the Trial Chamber’s notice that all of the source material in the relevant 
footnotes of the Closing Order will be considered put before the Chamber, does the Trial 
Chamber envisage any particular modalities as to how it will examine and assess the 
reliability of the sources?  For instance, if a text by a journalist is cited and the author is 
not intended to appear during the first trial, what safeguards and modalities does the 
Trial Chamber envisage to ensure that such evidence is tested and that the rights of the 
Accused, in particular the right of confrontation, will be respected?

5. Rule 21 requires ECCC proceedings to be fair and adversarial and preserve a balance 
between the rights of the parties.  In this regard, will the parties who are not the primary 
questioners of the witness or Civil Party, be entitled to confront such witnesses through 
leading questions as is traditionally the norm in adversarial settings? 

Sincerely,

Tanya Pettay
Legal Consultant
Ieng Sary Defence Team


