
   

ECCC, National Road 4, Chaom Chau, PO Box 71, Phnom Penh, Cambodia 
Tel: +(855) 023 2190841 Web: www.eccc.gov.kh 

Ū О̋ņЮņēŷВŁũĵũ ŉ̋Б ЮΒЬ₣ ⅜ũВ 
IENG SARY DEFENCE TEAM 

EQUIPE DE DEFENSE DE IENG SARY 

 
 
 

ANG Udom and Michael G. KARNAVAS 

  Co-Lawyers for IENG Sary 

17 November 2011 
 

To: Susan LAMB 
Senior Legal Officer, Trial Chamber  
 

  

Copy: Defence Teams 
 
Office of the Co-Prosecutors 
 
Civil Party Co-Lawyers 
 
Defence Support Section 
 

  

Re: Request for Leave to Reply to the Co-Prosecutors’ Response to IENG Sary’s 
Request to Stay the Commencement of the Trial Proceedings until the Final 
Determination of IENG Sary’s Preliminary Objections Regarding the Royal Pardon 
and Amnesty and Ne Bis In Idem 

    
Dear Ms. Lamb, 
 
We seek leave to reply to the Co-Prosecutors’ Response to IENG Sary’s Request to Stay the 
Commencement of the Trial Proceedings until the Final Determination of IENG Sary’s 
Preliminary Objections Regarding the Royal Pardon and Amnesty and Ne Bis In Idem 
(“Response”).1  The following is a brief outline of the issues considered necessary to be 
addressed in reply. 
 

1. The Co-Prosecutors err in stating that notice of appeal is necessary 
 
The Co-Prosecutors state: 
 

In this instance, no notification of Notice of Appeal or immediate appeal has been 
received by the Co- Prosecutors. The stated intention to appeal disclosed in the 
Request, absent a duly-filed Notice of Appeal or submission on appeal, does not 
provide any legal basis for the Chamber even to consider a stay of proceedings 
under Rule 104. For this reason, the Co-Prosecutors submit that the Request is 

                                                 
1 Co-Prosecutors’ Response to IENG Sary’s Request to Stay the Commencement of the Trial Proceedings until 
the Final Determination of IENG Sary’s Preliminary Objections Regarding the Royal Pardon and Amnesty and 
ne bis in idem, 16 November 2011, E135/1.  Leave to reply is sought pursuant to the Trial Chamber 
memorandum entitled “Trial Chamber’s disposition of Motions E91/2, E95/7, E99/1/1, E100/4/1, E101/3, 
E114/2, E119 and response to general direction on replies (E112),” 5 October 2011, E126, wherein the Trial 
Chamber requested the parties to seek leave “via an email enquiry to the Trial Chamber Senior Legal Officer, 
providing a brief outline of the issues considered necessary to be addressed in reply.” 
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inadmissible before the Chamber and no stay of proceedings should be 
considered.2 

 
Reply: 
 
On 2 November 2011, we were informed by the Greffier of the Supreme Court Chamber that 
“a notice of appeal is not required for an immediate appeal.”3  This email is attached.  The 
Co-Prosecutors err in asserting that a duly-filed notice of appeal is necessary for an 
immediate appeal. 
 

2. The Co-Prosecutors err in stating that no immediate appeal is available to the 
Defence 

 
The Co-Prosecutors state:  
 

[a]ny request for a stay of proceedings under Rule 104 must fail as no immediate 
appeal is available in this instance…  The assertion by the Defence that the issues 
raised ‘are subject, as a matter of right, to further appeal’, citing Rule 104(4)(a), is 
wholly unfounded in law, as the Decision itself has the effect of continuing, not 
terminating the proceedings.4 

 
Reply: 
 
Rule 104(4)(a) states: “[t]he following decisions of the Trial Chamber are subject to 
immediate appeal: (a) decisions which have the effect of terminating the proceedings.”  A 
decision in favor of Mr. IENG Sary by the Supreme Court Chamber on these issues will have 
the effect of terminating the proceedings against Mr. IENG Sary. 
 

3. The Co-Prosecutors err in stating that the ne bis in idem claim is manifestly 
unfounded 

 
The Co-Prosecutors state:  
 

[e]ven if the Supreme Court Chamber were to find the Defence’s purported 
immediate appeal admissible, there is no basis for the Trial Chamber to grant a 
stay of proceedings because the ne bis in idem claim appeal is manifestly 
unfounded. This Chamber has already observed that the Defence claim has been 
‘extensively litigated’. The issue of ne bis in idem has been judicially considered 
and dismissed in reasoned decisions by multiple judicial organs of the ECCC.5 

 
Reply: 
 
It is a matter for the Supreme Court Chamber, not the Trial Chamber and certainly not the 
Co-Prosecutors to determine the merits of the ne bis in idem claim.  The ne bis in idem claim 
has never been litigated in front of the Supreme Court Chamber.  It is a matter of the structure 

                                                 
2 Response, para. 4. 
3 Email from Greffier of the Supreme Court Chamber, Christopher Mark Ryan, to IENG Sary Legal Consultant, 
Neville Sorab, entitled “Immediate Appeal,” 2 November 2011. 
4 Response, paras. 5-6. 
5 Id., para. 8. 
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of the ECCC that this matter has been extensively litigated in front of multiple judicial organs 
of the ECCC.   
 

4. The Co-Prosecutors err in stating that the Defence seeks to delay the proceedings  
 
The Co-Prosecutors state:  
 

given (i) the very high likelihood that any immediate appeal would be 
inadmissible; (ii) the stage of proceedings at which the Request is made, being a 
few short weeks before the scheduled start of trial; (iii) the lengthy procedural 
history of the issues at the core of the Request; and (iv) previous warnings to the 
Co-Lawyers concerning duplicative filings, the Chamber may properly conclude 
that the Request merely seeks to delay the proceedings.6 

 
Reply: 
 
First, contrary to the Co-Prosecutors’ erroneous submission regarding the applicable law and 
procedure at the ECCC, there is a very high likelihood that any immediate appeal would be 
admissible.   
 
Second, we have made the Request for Stay7 as soon as possible, providing the Trial 
Chamber with ample time to decide on the issues of the Royal Pardon and Amnesty and ne 
bis in idem.  It is no fault of Mr. IENG Sary that a final decision on these issues has yet to be 
rendered.   
 
Third, the lengthy procedural history of the issues at the core of the request is not a factor in 
determining a stay of the proceedings.   
 
Fourth, this is not a duplicative filing and the Co-Prosecutors have not provided any evidence 
that the Request for Stay was.   
 
We are not seeking to delay the proceedings.  The IENG Sary Defence has been timely and 
diligent; the record of our submissions reflects this without exception. 
 

5. The Co-Prosecutors err in stating that a Stay of the proceedings would not serve 
the interests of justice 

 
The Co-Prosecutors state:  
 

A Trial Chamber should further call to mind its obligation to ‘ensure that the trial 
is conducted in a fair and expeditious manner.’ In Karadžić, for example, the Trial 
Chamber certified an interlocutory appeal by the Accused but denied a request for 
stay of proceedings, even though the appeal concerned the right of the Accused to 
adequate time for the preparation of his Defence, a fundamental fair trial right. 
Rather, the Trial Chamber looked to practical, trial managements considerations, 

                                                 
6 Id. 
7 IENG Sary’s Request to Stay the Commencement of the Trial Proceedings until the Final Determination of 
IENG Sary’s Preliminary Objections Regarding the Royal Pardon and Amnesty and ne bis in idem, 4 November 
2011, E135 (“Request for Stay”). 
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such as the actual impact of the measures required to correct any procedural defect 
upheld on appeal. 
…  
[A]ny benefit to the Accused flowing from a brief stay of proceedings fails to 
displace the rights of his Co-Accused to an expeditious trial; the right of victims to 
expeditious justice; the prejudice to the Civil Parties and the Prosecution occasioned 
by a delay in the start of the trial pending a decision an immediate appeal; and the 
compelling public interest in the start of the proceedings.8 

 
Reply: 
 
The situation facing Mr. IENG Sary is different to that faced in Karadžić.  If the appeal is 
successful, Mr. IENG Sary will not face trial.  As stated in the Request for Stay:  
 

Any possibility that Mr. IENG Sary would face trial when he otherwise should not 
would: a. violate Mr. IENG Sary’s right to a fair trial – any trial would be unfair if 
there is the possibility that he should not be facing trial at all; b. violate Article 27 
of the Cambodian Constitution which grants the King the right to grant partial or 
complete amnesty; c. result in judicial inefficiency as there is the possibility that 
there should be no trial at all for Mr. IENG Sary; and d. result in donor funding 
being wasted if a trial takes place when it otherwise should have not.9  

 
The considerations stated in the Request for Stay outweigh any of the reasons posited by the 
Co-Prosecutors for violating Mr. IENG Sary’s rights. 
 

6. Conclusion 
 
For the reasons stated herein, we respectfully request the Trial Chamber to grant leave to 
reply to the Response and grant the Stay. 
 
Respectfully, 
 
 
 
 
 
 ANG Udom Michael G. KARNAVAS  

 Co-Lawyers for Mr. IENG Sary  
 

                                                 
8 Response, paras. 12, 14. 
9 Request for Stay, para. 18. 


