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Re: 

 
Request for information concerning outstanding preliminary objections 

    
 
Dear Ms. Lamb, 
 
We write to request an update as to the status of our four outstanding preliminary objections.1  
These issues were first raised before the Trial Chamber in February 2011, nearly 9 months 
ago.  We understand that certain of these issues may not require immediate resolution, such 
as our preliminary objection concerning grave breaches of the Geneva Conventions, since 
this crime will not be at issue in the first trial.  However other issues absolutely must be 
decided prior to trial, as the parties must know the applicable law in order to present their 
respective cases.  As the Trial Chamber itself has recognized, “The Chamber in addition has 
… a duty to ascertain and apply the relevant law.”2 

We consider that the following issues require resolution prior to the substantive trial in Case 
002 commencing: 

a. Whether the ECCC may apply international crimes and forms of liability despite the 
fact that they did not exist in applicable Cambodian law in 1975-79.  If the ECCC 
may not apply international crimes and forms of liability, it will have no jurisdiction 

                                                 
1 The four outstanding preliminary objections are: 

1. The ECCC does not have jurisdiction to apply international crimes and forms of liability against Mr. 
IENG Sary; 

2. The ECCC does not have jurisdiction to apply Grave Breaches of the Geneva Conventions against Mr. 
IENG Sary;  

3. The ECCC does not have jurisdiction to apply command responsibility against Mr. IENG Sary; and  
4. The ECCC has limited jurisdiction to apply crimes against humanity against Mr. IENG Sary, should it 

have jurisdiction to apply them at all.   
2 Decision on co-Prosecutors’ Request to Exclude Armed Conflict Nexus Requirement from the Definition of 
Crimes against Humanity, 26 October 2011, E95/8, para. 5.  
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to try Mr. IENG Sary, since the national crimes charges against Mr. IENG Sary have 
been found invalid;3 

b. Whether the ECCC has jurisdiction to apply command responsibility and, if it does, 
the contours of this form of liability.  If the ECCC may apply command 
responsibility, it is unknown whether: 

i. it may only be applied in situations involving international armed 
conflicts;  

ii. it may only be applied to military superiors;  

iii. it may only apply where there was a causal relationship between the 
superior’s actions and the crimes of his subordinates and where the 
crimes concerned activities that the superior had a preexisting legal 
duty to prevent or punish; or  

iv. it may be applied to specific intent crimes.   

c. If the ECCC may apply crimes against humanity despite the fact that they did not 
exist in applicable Cambodian law in 1975-79, it is unknown: 

i. Whether a State or organizational policy was a chapeau element of 
crimes against humanity under customary international law in 1975-79; 

ii. Whether the principle of legality attaches to the entire category of 
“other inhumane acts” but not to each sub-category thereof; 

iii. Whether the nullum crimen sine lege scripta principle is protected by 
the application of “other inhumane acts”; 

iv. If “other inhumane acts” are applicable, and the principle of legality 
attaches to each sub-category thereof, whether “forced transfer” was an 
“other inhumane act” constituting a crime against humanity under 
customary international law in 1975-79. 

v. If “other inhumane acts” are applicable, and the principle of legality 
attaches to each sub-category thereof, whether “enforced 
disappearances” was an “other inhumane act” constituting a crime 
against humanity under customary international law in 1975-79. 

vi. What are the applicable constitutive elements and definitions of the 
crimes against humanity of murder, extermination, persecution on 
political and racial grounds, and (if applicable) “other inhumane acts,” 

                                                 
3 Decision on Defence Preliminary Objections (Statute of Limitations on Domestic Crimes), E122, 22 
September 2011. 
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including attacks on human dignity, forced transfer and enforced 
disappearances; 

vii. Whether the discriminatory nature of an “attack” is to be assessed from 
the subjective perspective of the Accused, or on an objective basis; 

viii. Whether specific intent as an element of persecution is to be assessed 
from the subjective perspective of the Accused, or on an objective 
basis. 

Without answers to the above issues, it will be impossible for the parties to adequately 
prepare for trial, because they will not know the law which will be applied by the Chamber.  
This letter is in no way intended to delay proceedings.  We timely raised these issues nearly 9 
months ago.  We seek to remind the Trial Chamber of these outstanding issues and further 
reiterate the significance we place on these issues being resolved prior to the taking of any 
evidence.   

We would most appreciate an expeditious response.  For the sake of due diligence and 
transparency, it may become necessary to file formal submissions.  Lastly, since this letter – 
along with all other similar such letters – deal with procedural as well as substantive issues, 
we believe they should be placed on the Case File as part of the record of this case. 

 
Respectfully submitted, 
 
 
 
 
 
 ANG Udom Michael G. KARNAVAS  

 Co-Lawyers for Mr. IENG Sary  
  


