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Re: 

 
Response to Mr. Pestman’s inquiry concerning potential meetings between Knut 
Rosandhaug, International Co-Prosecutor Cayley and Judge Cartwright 

    
 
Dear Mr. Rosandhaug, 
 
We write to you in response to your email dated 1 November 2011, in which you 
acknowledge that meetings between yourself, International Co-Prosecutor Cayley and Judge 
Cartwright regularly occur in order to discuss administrative and organizational matters at the 
ECCC.  Thank you for clarifying this matter; we appreciate your alacrity.   
 
We take this opportunity to share with you our observations on this matter, which, 
expectedly, we take to be of a rather serious nature.   
 
First, due to the ongoing irregularities reported in the press concerning national and 
international actors at the ECCC, in particular members of the judicial organs, we highly 
suggest that any such future meetings also include a representative of the Defence, i.e., the 
head of DSS, or the Officer-in-Charge, as the case may be.   It may also be prudent to invite 
representatives of the Civil Parties and/or VSS.  While matters concerning Case 002 may not 
have been directly touched upon at any of these meetings, a cloud of an appearance of 
impropriety will generally hang over the proceedings whenever a prosecutor and judge in 
Case 002 are meeting to discuss even administrative matters touching on the ECCC in 
general.  In one way or another, such meetings could very well impact on the ongoing case in 
which both the prosecutor and the trial judge are participating; hence the appearance of 
impropriety – rightly or wrongly!   
 
Second, in light of the sui generis nature of this particular national court which is being 
assisted by the UN, comparisons between what may occur at the ICTY and what is being 
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done here are inapposite.  If the intention is for the UN component of the ECCC to have 
better coordination with UN headquarters, then why exclude representatives of the Defence 
and Civil Parties, particularly when you have the International Co-Prosecutor (who is also 
directly participating in the proceedings in Case 002) and a member of the Trial Chamber 
(who is sitting on the proceedings in Case 002 – as opposed to the Prosecutor and the 
President of the Tribunal, such as at the ICTY) meeting and discussing issues which impact 
the general administration of justice at the ECCC.  We have contacted Ms. Valabhji and have 
been informed that DSS, contrary to representations made to Michael G. Karnavas by 
International Co-Prosecutor Cayley, was not informed of these ongoing meetings.  Ms. 
Valabhji indeed indicated that she had not been invited to participate in any such meetings 
between you, Judge Cartwright and International Co-Prosecutor Cayley.  
 
Third, while we support further coordination between the ECCC and UN headquarters, we 
also support transparency and accountability.  Irrespective of the circumstances or matters on 
the agenda, we find disquieting any contact between members of the OCP and members of 
the Trial Chamber that would in any way give rise to suspicions of ongoing ex parte 
communications.  Lest there be any misunderstandings that the concept of ex parte 
communications is a mere “label” as opposed to inappropriate and unethical behavior, we are 
fully prepared to brief the matter for you.  While we understand from your representations 
that no inappropriate ex parte communications have occurred in the meetings you hosted with 
Judge Cartwright and International Co-Prosecutor Cayley, we do subscribe to the wise 
observations of Lord Hewart C.J. in R v. Sussex Justices, Ex parte McCarthy: “Justice must 
not only be done, but should manifestly and undoubtedly be seen to be done.”   
 
Fourth, in order to set aside any lingering suspicions that may have arisen due to Mr. 
Pestman’s email inquiry of 27 October 2011, and in light of your own representations which 
we fully accept, we see no reason why minutes of the meetings which have taken place thus 
far should not be shared with DSS, the Defence teams and Civil Parties.  
 
Once again, let us take this opportunity to thank you for clarifying this matter.  We look 
forward to receiving any additional information concerning all meetings that have taken place 
since April 2010 between you, Judge Cartwright, International Co-Prosecutor Cayley and/or 
any other members of Office of the Co-Prosecutors and Trial Chamber.  We apologize for the 
inconvenience, though we trust you fully understand and support our efforts in putting this 
matter to rest. 
 
Sincerely, 
 
 
 
 
 ANG Udom Michael G. KARNAVAS  

 Co-Lawyers for Mr. IENG Sary  
  


