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Copy: Defence Teams 
 
Office of the Co-Prosecutors 
 
Civil Party Co-Lawyers 
 
Defence Support Section 
 

  

Re: Issues which impede the efficiency of the early portion of the substantive hearing 
    
Dear Ms. Lamb, 
 
Pursuant to your email dated 17 October 2011, wherein you requested the parties to raise any 
remaining issues that they consider may impede the efficiency of the early portion of the 
hearing of the substance,1 we raise the following issues.  Please note that the issues raised in 
this letter are in addition to all issues we have previously raised,2 which, expectedly, are 
considered to impede the efficiency of the trial proceedings in general. 
 

1. The lack of a Decision on our Preliminary Objections based on Mr. IENG Sary’s 
Royal Pardon and Amnesty and Ni Bis in Idem  

 
On 25 February 2011, after repeated attempts at filing full Preliminary Objections and under 
the direction of the Trial Chamber, we submitted an outline of our Preliminary Objections 
regarding the Royal Pardon and Amnesty and ne bis in idem to the Trial Chamber.3  On 27 
May 2011, we timely submitted to the Trial Chamber IENG Sary’s Supplement to his Rule 

                                                 
1 Email from Trial Chamber Senior Legal Officer, Susan Lamb, to all parties in Case 002, entitled 
“Communication to parties in Case 002 regarding scheduling of opening statements and the hearing of the 
substance in Case 002, and information in advance of hearing on 19-20 October 2011,” 17 October 2011. 
2 See Letter from IENG Sary Defence team to Trial Chamber Senior Legal Officer, entitled “Request for 
clarification of Trial Chamber Memorandum entitled “Witness Lists for Early Trial Segments, Deadline for 
Filing of Admissibility Challenges to Documents and Exhibits, and Response to Motion E109/5,’” 21 October 
2011; Letter from IENG Sary Defence team to Trial Chamber Senior Legal Officer, entitled “Scheduling of the 
Substantive Trial,” 17 October 2011. 
3 For a description of our attempts in dealing with matters related with Preliminary Objections, see Summary of 
IENG Sary’s Rule 89 Preliminary Objections & Notice of Intent of Noncompliance with Future Informal 
Memoranda Issued in lieu of Reasoned Judicial Decisions Subject to Appellate Review, 25 February 2011, 
E51/4. 
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89 Preliminary Objection (Royal Pardon and Amnesty).4  On 27 May 2011, we submitted to 
the Trial Chamber IENG Sary’s Supplement to his Rule 89 Preliminary Objection (Ne Bis In 
Idem).5  On 17 October 2011, further notice was provided to the Trial Chamber that these 
issues must be determined prior to the commencement of the substantive trial.6  These issues 
are dispositive; i.e. they must be fully resolved before Mr. IENG Sary may be tried.  
Irrespective of the Trial Chamber’s decisions on the issues of the Royal Pardon and Amnesty 
and ne bis in idem, it is inevitable that immediate appeals will ensue.7  For transparency 
purposes and in order to perfect our record, we will file a formal request to Stay the 
Proceedings in Case 002 until these issues are fully resolved.  It bears reiterating that we have 
raised these issues in a timely and diligent manner; it is no fault of Mr. IENG Sary that a 
decision on these issues has not been made.  The Trial Chamber has indicated that a desire to 
start the substantive trial in 2011 to be a determinate factor in their legal reasoning.8  It is 
respectfully submitted that this factor should not impede Mr. IENG Sary’s fundamental right 
to be tried fairly and not face trial where he otherwise would not. 
 

2. The Decision to exclude the international armed conflict nexus requirement from 
the definition of crimes against humanity will be appealed before the Supreme 
Court Chamber 

 
On 26 October 2011, the Trial Chamber issued its Decision entitled “Decision on Co-
Prosecutors’ Request to Exclude Armed Conflict Nexus Requirement for the Definition of 
Crimes Against Humanity” (“Decision”),9 whereby it reversed the Pre-Trial Chamber’s 
Decision (without referring to the Pre-Trial Chamber’s decision or addressing the Pre-Trial 
Chamber’s reasoning) that crimes against humanity during the period 1975-79 required a 
nexus with an armed conflict.10  We will be appealing the Decision pursuant to Rule 
104(4)(a).  Notice of this appeal will be filed tomorrow.  A Stay of Execution of the Decision 
will also be filed.  The Stay is necessary to ensure that any witness called between now and 
the resolution of this issue can testify on whether an armed conflict existed during the 
temporal jurisdiction of the Closing Order and whether acts charged as crimes against 
humanity were sufficiently connected with any such armed conflict.  This will ensure that 
should the Supreme Court Chamber overrule the Trial Chamber and decide in favor of the 
Pre-Trial Chamber’s holding on this matter, there will be no need to recall these witnesses for 
this discrete issue.   
 

                                                 
4 IENG Sary’s Supplement to his Rule 89 Preliminary Objection (Royal Pardon and Amnesty), 27 May 2011, 
E51/10.  
5 IENG Sary’s Supplement to his Rule 89 Preliminary Objection (Ne Bis In Idem), 27 May 2011, E51/11.   
6 Letter from IENG Sary Defence team to Trial Chamber Senior Legal Officer, entitled “Scheduling of the 
Substantive Trial,” 17 October 2011. 
7 “The following decisions of the Trial Chamber are subject to immediate appeal: (a) decisions which have the 
effect of terminating the proceedings.” Rule 104(4)(a) of the ECCC Internal Rules.  It is highly implausible that 
the OCP will not appeal a decision in favor of granting the relief sought by Mr. IENG Sary on the matters of the 
Royal Pardon and Amnesty and ne bis in idem. 
8 “In the exercise of its duty to ensure an expeditious trial, the Chamber has declined to reconsider this Order or 
to hold a hearing, which would ensure that the substantive trial could instead not open before 2012.” Decision 
on Co-Prosecutors’ Request for Reconsideration of the Terms of the Trial Chamber’s Severance Order (E124/2) 
and related motions and annexes, 18 October 2011, E124/7, para. 6 ; “The Co-Prosecutors’ request for a hearing 
on this issue is further denied, in the interests of permitting the Trial Chamber to retain its current schedule by 
commencing the trial of the substance in Case 002 in 2011.” Id., para. 12. 
9 Decision on Co-Prosecutors’ Request to Exclude Armed Conflict Nexus Requirement for the Definition of 
Crimes Against Humanity, 26 October 2011, E 95/8. 
10 Decision on IENG Sary’s Appeal Against the Closing Order, 11 April 2011, D427/1/30, paras. 300-13. 
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3. Statements from Cases 003 and 004 of witnesses in Case 002 which are in the 
OCP’s possession 

 
On 6 October 2011, the OCP requested the Trial Chamber’s guidance regarding what to do 
with statements from Cases 003 and 004 of witnesses in Case 002 which are in its 
possession.11  On 14 October 2011, we filed our response to the OCP’s Request, stating that 
these statements should be disclosed to the parties and placed on the Case File.12  A decision 
on this matter is needed in order for us to prepare our case fully.  First, the parties must know 
whether these statements can be relied upon in Case 002.  If the parties do not know whether 
we can rely upon these statements in Case 002, these statements may need to be included or 
omitted at a later date.  Second, the current scenario also creates an inequality of arms.  The 
OCP can prepare its case with information that is not accessible to the other parties.  This 
may result in these witnesses having to be called again in the interests of fairness once these 
statements have been made available to all parties.  Both situations will result in the 
efficiency of the early portion of the substantive hearing to be impeded. 
 
 
Respectfully,  
 
 
 
 
 
 ANG Udom Michael G. KARNAVAS  

 Co-Lawyers for Mr. IENG Sary  
 

                                                 
11 International Co-Prosecutor’s Disclosure to Trial Chamber Regarding Interviews of Case 002 Witnesses in 
Case 003 and 004 with Strictly Confidential Annex A, 6 October 2011, E127. 
12 IENG Sary’s Response to the International Co-Prosecutor’s Disclosure to Trial Chamber Regarding 
Interviews of Case 002 Witnesses in Case 003 and 004, 14 October 2011, E127/1.  See also, Letter from IENG 
Sary Defence team to International Co-Prosecutor Andrew Cayley, entitled “Request for Disclosure of 
Exculpatory Material from the Case 003 and 004 Case Files,” 14 October 2011, in which we stated: 

 
We consider it likely that other witnesses were interviewed in Cases 003 and 004 who are not 
currently on the Case 002 proposed witness list and that some of these witnesses may have provided 
exculpatory evidence; hence, the purpose of this correspondence.  As Mr. Cayley recognized, 
“pursuant to the right of the accused to a fair trial, th[e] obligation [to disclose exculpatory evidence] 
continues throughout all phases of the ECCC proceedings.”  It may also, we submit, include any 
other material contained in the Case 003 and 004 Case Files which may be of an exculpatory nature.  
 
At this point, we wish to inquire whether any steps have been taken by your Office to sift through 
the material on the Case 003 and 004 Case Files to determine whether any other material (besides 
the statements of these 29 witnesses) may be exculpatory and subject to disclosure.  With the 
information you possess as to the facts and charges in all four cases before the ECCC, you are 
undoubtedly in a position to assess whether there is exculpatory evidence on the Case 003 and 004 
Case Files.  
 
If no efforts have yet been made to determine whether the Case 003 and 004 Case Files contain 
exculpatory material relevant to Case 002, could you please inform us as to whether you intend to 
make such efforts and by which date we may have an informed response?  If, of course, you are of 
the opinion that the requested information is beyond your obligations we would appreciate being 
informed of this as expeditiously as possible; we may need to consider what actions, if any, we 
should take in keeping with our due diligence obligations. 


