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Re: 

 

Scheduling of the substantive trial 

    

 

Dear Ms. Lamb, 

 

Thank you for informing us of the scheduling of the opening statements and the substantive 

trial.
1
  Your email has raised several questions and issues that require immediate resolution, 

in order to allow us sufficient time to prepare for trial.  This is particularly important in light 

of the upcoming UNAKRT and ECCC Holidays from 9-11 November 2011.
2
  We would be 

grateful if the Trial Chamber could advise us as to the following: 

1. Your email refers to “trial segments”
3
 but this term has not been defined in the email.  

In the past, the Trial Chamber has variously referred to “trial phases,”
4
 trial “areas”

5
 

and “trial segments.”
6
  

a. What exactly does “trial segment” mean?  Is a “trial segment” the same as a 

“trial phase” or trial “area”? 

b. It is our understanding that the “first trial” will have six segments.
7
  You have 

stated that the “first segment” will be heard from 28 November to 16 

                                                 
1 Email from Trial Chamber Senior Legal Officer Susan Lamb to the Parties, Communication to parties in Case 

002 regarding scheduling of opening statements and the hearing of the substance in Case 002, and information 

in advance of hearing on 19-20 October 2011, 17 October 2011 (“Scheduling Email”). 
2 9 November 2011 is Independence Day, and 10 and 11 November 2011 are the Water Festival.  Both holidays 

are ECCC and UNAKRT holidays. Information Circular, Official Holidays for 2011, 30 November 2010. 
3 Scheduling Email, p. 2. 
4 Transcript of Initial Hearing, Day 4, E1/7.2, 30 June 2011, p. 2. 
5 Severance Order Pursuant to Internal Rule 89ter, 22 September 2011, E124, para. 5. 
6 Scheduling Email, p. 2. 
7 We understand that these six topics will be: 
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December 2011.
8
  Are we to assume that by “first segment” you mean “the 

structure of Democratic Kampuchea”?  If this is the case, does this mean that 

this entire segment is expected to be completed in toto in the three-week 

period of 28 November to 16 December?  If, indeed, that is the Trial 

Chamber’s intention, we foresee some issues, such as: 

i. If the parties are expected to question witnesses on all matters about 

which they are competent to testify (which also means all documents 

related to everything the witness testifies about would need to be 

introduced and discussed), how is it possible to cover the entire 

segment in such a relatively short period of time, keeping in mind that, 

at least in theory, each witness will be questioned by six or more 

parties in addition to the Trial Chamber? 

ii. If, on the other hand, a witness will be restricted to testifying on 

matters relevant and related to the first trial segment, then the parties 

will need to be informed of this well in advance, so as to streamline 

their preparation and focus their questioning, with the understanding 

that other matters to which a witness is intended to testify will be 

covered in later segments or trials. 

2. The Trial Chamber has informed the parties that it will divide the trial into “discrete 

cases,”
9
 or “smaller trials.”

10
  Could you please inform us how many “small trials” or 

“discrete cases” the Trial Chamber envisages and in which order they will take place?   

a. Could you please inform us whether each “discrete case” or “small trial” is 

made up of individual “trial segments” and what each of these segments will 

be? 

b. Could you please inform us how the small trials relate to each other? 

                                                                                                                                                        
a) The structure of Democratic Kampuchea; 

b) Roles of each Accused during the period prior to the establishment of Democratic Kampuchea, including 

when these roles were assigned; 

c) Role of each Accused in the Democratic Kampuchean government, their assigned responsibilities, the 

extent of their authority and the lines of communication throughout the temporal period with which the 

ECCC is concerned;  

d) Policies of Democratic Kampuchea on the issues raised in the Indictment; 

e) Factual allegations described in the Indictment as population movement phases 1 and 2; and 

f) Crimes against humanity including murder, extermination, persecution (except on religious grounds), 

forced transfer and enforced disappearances (insofar as they pertain to the movement of population phases 

1 and 2). 
8 Scheduling Email, p. 2. 
9 Severance Order Pursuant to Internal Rule 89ter, 22 September 2011, E124, para. 2. 
10 Scheduling Email, p. 1. 
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i. The Trial Chamber has previously stated that it will endeavor to hear 

each witness only once,
11

 but this seems to conflict with the Trial 

Chamber’s previously stated position that it will not take judicial 

notice of adjudicated facts, since “there is no legal basis in the Law on 

the Establishment of the ECCC or in the Internal Rules for the 

Chamber to take judicial notice of adjudicated facts or for facts of 

common knowledge to be applied before the ECCC.”
12

   

ii. Will a witness in the first trial be called again to testify at later trials, or 

will each witness appear only once to provide testimony on all 

topics/segments (for all trials) on which he or she is competent to 

testify?  If each witness were to testify on all matters at once, it follows 

that all documents related to each witness’s testimony should be listed 

in one document list and put to the witness if necessary during his or 

her testimony.  

iii. How will the first trial “provide a general foundation for all the 

charges, including those which will be examined in later trials”
13

 if the 

Trial Chamber will not, because it cannot, take judicial notice of 

adjudicated facts?  There is also added question of the appeal process: 

how can findings of fact and conclusions of law from the first trial be 

used in the second trial while they are being subject to appellate 

review? 

3. Could you please provide us, as soon as possible, with a list of witnesses the Trial 

Chamber intends to call in the order in which they will be called for the first trial 

segment?  Without this list, we are unable to adequately prepare for trial in an 

efficient manner.  Relevant to this issue is also the amount of time the Trial Chamber 

will provisionally allocate for each witness.  It is important to be informed at this 

stage as to the total amount of time the witness is expected to testify as well as the 

breakdown in the time the Trial Chamber will allocate to each party. 

4. Could you please provide us with a list of documents the Trial Chamber intends to put 

to these witnesses?  Until we have this list, we will be unable to provide the list of 

                                                 
11 At the Trial Management Meeting, Presiding Judge Nil Nonn stated, “The Chamber can already indicate that 

as a general rule, it will endeavour to hear witnesses once only on all topics to which a particular witness can 

testify, rather than re-calling the same witnesses multiple times.” Trial Transcript, E1/2.1, 4 May 2011, p. 53. 
12 Decision on Ieng Sary’s Motions Regarding Judicial Notice of Adjudicated Facts from Case 001 and Facts of 

Common Knowledge Being Applied in Case 002, E69/1, 4 April 2011, p. 3. “CONSIDERING FURTHER that, 

as the Defense itself emphasised in both applications, there is no legal basis in the Law on the Establishment of 

the ECCC or in the Internal Rules for the Chamber to take judicial notice of adjudicated facts or for facts of 

common knowledge to be applied before the ECCC.” 
13 Scheduling Email, p. 1. 
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documents we intend to put before these witnesses, which you have requested to be 

provided by 1 November 2011.  We require sufficient time to prepare our list. 

5. Is it correct to assume that we will be able to put documents to a witness, even if these 

documents are not on our document list for that witness, if, for instance, this is done 

for the purpose of impeachment?  We assume as much because of what you 

communicated to the parties previously, that “[t]he Chamber confirms that all parties 

are obliged … to file only those documents germane to their witnesses sought and the 

case against their particular client. There is no obligation to submit documents 

assumed to be of relevance to witnesses called by other parties.”
14

 

6. To effectively prepare for the questioning of witnesses, we suggest the Trial Chamber 

adopt an approach similar to that employed by other tribunals dealing with cases of 

this magnitude, such as the ICTY, where the parties are usually provided with 

approximately 30 days or more advance notice at the beginning of each month of the 

witnesses and documents anticipated for the following month.  In other words, we 

request the Trial Chamber to provide the parties at the start of each month with a list 

of the witnesses who will appear the following month in order of appearance and the 

documents that will be put to each witness.  For example, by 28 October 2011, we 

should be provided with a list of witnesses and documents for the trial segment 

beginning 28 November 2011.  

7. You have requested us to provide you with a list by 1 November 2011 of any 

remaining issues we “consider may impede the efficiency of the early portion of the 

hearing on the substance.”
15

  In order to provide this list we must be informed as to 

whether and when the Trial Chamber will issue decisions on our remaining 

preliminary objections:  

a. The ECCC does not have jurisdiction over Mr. IENG Sary, due to his validly 

granted and applicable Royal Amnesty and Pardon; 

b. The ECCC does not have jurisdiction over Mr. IENG Sary due to the principle 

of ne bis in idem; 

c. The ECCC does not have jurisdiction to apply international crimes and forms 

of liability against Mr. IENG Sary; 

                                                 
14 Email from Trial Chamber Senior Legal Officer Susan Lamb to the Parties, Responses to Questions Posed 

During the Trial Management Meeting, 8 April 2011. 
15 Scheduling Email, p. 3. 
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d. The ECCC does not have jurisdiction to apply Grave Breaches of the Geneva 

Conventions against Mr. IENG Sary;  

e. The ECCC does not have jurisdiction to apply command responsibility against 

Mr. IENG Sary; and  

f. The ECCC has limited jurisdiction to apply crimes against humanity against 

Mr. IENG Sary, should it have jurisdiction to apply them at all.   

Rule 89 states that “[t]he Chamber shall, as appropriate, issue its reasoned decision 

either immediately or at the same time as the judgment on the merits.”  We submit 

that it would not be “appropriate” – nor would it be judicially efficient – for the 

Chamber to begin proceedings until these issues have been resolved. 

The answers we receive to the above questions and issues will impact the manner in which 

we prepare for trial; for instance, we do not currently know whether we will be questioning 

witnesses only on the discrete topic at issue, or for all trial segments.  Likewise, we do not 

know whether we will be listing documents associated with each witness only for a particular 

trial segment, or for all topics/segments about which that witness is competent to testify.  As 

such, we require immediate resolution to these questions and issues.   

These questions and issues generally affect all parties.  Presumably, other parties may wish to 

have their views expressed and perhaps even debated.  We propose that an informal trial 

management meeting be held with you as soon as possible so that these questions and issues, 

along with other matters that may be of importance, can be fully, fairly and frankly discussed. 

Finally, in light of the numerous questions and issues raised and the impact they are likely to 

have on the proceedings, we kindly urge you to bring this letter to the Trial Chamber’s 

attention.  We also urge you to consider placing this letter on the Case File.  As we have 

noted in the past, we are concerned that informal communications are not conducive to 

ensuring a complete record and often can lead to misunderstandings. 

 

Respectfully submitted, 

 

 

 

 

 ANG Udom Michael G. KARNAVAS  

 Co-Lawyers for Mr. IENG Sary  

 


