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Re: Proposed Rule Amendments for August 2011 Plenary 
    
 
Dear Nisha, 
 
In response to your emails dated 28 and 29 July 2011, in which you requested that we provide 
you with our comments on the proposed Rule, Practice Direction and Media Policy 
amendments DSS has received, we have the following comments:  
 
Proposed Rule Amendments 
 
Rule 104(4): 
 
One proposed amendment to Rule 104(4) states: 
 

The following decisions of the Trial Chamber are subject to immediate appeal: 
 
a) decisions which have the effect of terminating the proceedings; 
b) decisions on detention and bail under Rule 82; 
c) decisions on protective measures under Rule 29(4)(c); and 
d) decisions on interference with the administration of justice under Rule 35(6).; 
e) decisions concerning the jurisdiction of the Trial Chamber, provided leave to 
appeal has been granted by the Supreme Court Chamber. The appellant must file 
the application for leave to appeal to the Greffier of the Trial Chamber within five 
calendar days of notification of the Trial Chamber’s decision. The application for 
leave must demonstrate how the immediate resolution by the Supreme Court 
Chamber may materially advance the trial proceedings. 

 
We submit that only the first portion of the proposed amendment to part (e) should be 
accepted, so that the final version will state: “e)  decisions concerning the jurisdiction of the 
Trial Chamber.” 
 
The requirement to file an application for leave to appeal will only add an unnecessary extra 
step, which will cause a delay and a waste of time and resources.  An immediate resolution 
concerning the jurisdiction of the Chamber would always materially advance the proceedings.  
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There cannot be a situation in which it would advance the proceedings to wait until the end of 
a lengthy trial to determine the jurisdiction of the Court. 
 
A separate proposed Rule amendment to Rule 104 states: 
 

5. Where an appeal is brought under R104 (4) (a), the leave of the Supreme 
Court Chamber must be sought.  The appellant shall file an application for 
leave to appeal with the greffier of the Trial Chamber within five days of the 
notification of the decision appealed from. 
 
6. Where the Supreme Court Chamber decides to grant an appeal under 
R104 (4) (a), it shall issue its decision on the appeal within three calendar 
months of the notification of the application for leave to appeal under Rule 
104 (5), or at the same time as the verdict.  The decision shall include a 
summary of the reasons for allowing the appeal.  Full reasons shall be 
delivered as soon as possible thereafter. 
 
7.  If the Supreme Court Chamber fails to achieve a super-majority, on an 
appeal filed under Rule 104 (4) (a), the Trial Chamber shall adopt the course 
of action that most favours each accused.   
 
8 Unless otherwise provided in the IRs or decided by the Trial Chamber, an 
immediate appeal does not stay the proceedings before the Trial Chamber. 
 
9. Other decisions may be appealed only at the same time as an appeal against the 
judgment on the merits. 

 
We submit that these proposed amendments to Rule 104(5) and (6) should be rejected.  
Concerning Rule 104(5), requesting leave of the Supreme Court Chamber will create 
unnecessary delay and extra work.  Rule 104(4)(a) decisions which have the effect of 
terminating the proceedings should always be accepted by the Supreme Court Chamber, as an 
Accused should not be forced to go through a lengthy trial if a decision which could be made 
earlier in the proceedings would have the affect of terminating proceedings.   
 
Concerning Rule 104(6), allowing the Supreme Court Chamber to decide an appeal which 
could have the effect of terminating proceedings at the same time as the verdict is illogical.  If 
a decision could terminate proceedings, it should be made immediately – not after time, effort 
and expense have been expended over the course of a lengthy trial. 
 
Proposed Practice Direction Amendments 
 
Proposed amendments to Practice Direction 2.5 and 3.1 have been made in order to require 
electronic filing unless there are technical failures or maps, photographs or CDs are filed.  
These proposed amendments should be rejected unless the requirement to provide Tables of 
Authorities is removed.  Tables of Authorities must be compiled by finding and photocopying 
or printing cited authorities and arranging these authorities in a certain order.  If Tables of 
Authority must be filed electronically, this will require extra work, as the teams will be 
required to scan the printed material into one electronic document.  This electronic document 
would likely be quite large and may be difficult to work with. Team members working 
remotely also may not have access to scanning facilities.  As it is, the Defence teams have 
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limited resources to perform extensive scanning.  There is no dedicated Defence scanner; 
Defence teams share a small scanner in the café with the rest of the ECCC staff.  The Court 
Management Section, on the other hand, has the necessary resources to continue to perform 
this task. 
 
Proposed Media Policy Amendments 
 
Having reviewed the Media Policy amendments, we noticed numerous grammatical errors.  
As far as the substance is concerned, we will not comment in detail, as the first page of the 
Media Policy explicitly states that the Policy does not apply to the Defence.  We wish also to 
note that the role of DSS as far as being a voice of the defence, does not seem explicitly set 
out.  Since DSS is an official organ of the ECCC, we believe it must play a prominent role in 
explicitly being afforded the authority to speak for the defence in general and the rights of the 
accused. 
 
Nonetheless, we do take issue with Section 4.6 of the Media Policy.  As amended, it states: 
 

Should the producer propose to record confidential activities of the Court, or to 
interview any Charged Person, then a formal process of approval shall be made 
through the relevant chamber or office, and an agreement shall be made thereof 
with the Office of Administration.   

 
This formal process of approval must include the express consent of the Charged 
Person/Accused.  The Charged Person/Accused’s Defence team should also be informed in 
advance in order to counsel the Charged Person/Accused as to whether consent should be 
provided.  The Media Policy should be amended in order to make these requirements explicit. 
We suggest that Section 4.6 be amended as follows: 
 

Should the producer propose to record confidential activities of the Court, or to 
interview any Charged Person or Accused, a formal process of approval must be 
made through the relevant chamber or office, and an agreement shall be made 
thereof with the Office of Administration.  The Charged Person or Accused must 
provide prior written consent to any interview and has the absolute right to 
withdraw this consent at any time.  The Charged Person/Accused’s Defence team 
shall be informed of any request for an interview in advance of the Charged 
Person or Accused providing consent, so that the Defence team will have 
adequate opportunity to advise the Charged Person or Accused. 

 
Should you require any additional information, please do not hesitate to contact us. 
 
Respectfully,  
 
 
 
 
 ANG Udom Michael G. KARNAVAS  

 Co-Lawyers for Mr. IENG Sary  
 


