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To: 

 

The Honorable Hillary Rodham Clinton 

Secretary of State 

U.S. Department of State 

2201 C Street, N.W. 

Washington, DC 20520 

  

    

CC: Rep. Edward R. Royce   

    

Re: Letter from US Representative Edward R. Royce regarding the ECCC 

 

Dear Secretary Clinton: 

As Co-Lawyers for Mr. Ieng Sary, an Accused in Case 002 at the Extraordinary Chambers in 

the Courts of Cambodia, we write to you in response to US Representative Edward R. 

Royce‟s letter to you of June 29, 2011 regarding the ECCC.  In addition to Representative 

Royce‟s ill-informed remarks about Case 002 (which we will briefly touch upon below), he 

suggests – albeit indirectly – that the US should interfere with the independence of the ECCC 

judiciary by making any further funding to the ECCC “conditioned, at the very least, upon an 

investigation in Case 003 that satisfies Prosecutor Cayley‟s requests.” 

 

Rep. Royce‟s letter displays a disappointing lack of appreciation for the rule of law, the rights 

of the accused at the ECCC and particularly the concept of judicial independence, which 

belies his 20 years of experience in the US Congress.  He is effectively calling for the US to 

take coercive measures against the ECCC that smack of nothing short of blackmail: unless 

the Co-Investigating Judges produce a desired result, one that meets International Co-

Prosecutor Andrew Cayley’s approval, funding for the ECCC should be cut off.  While the 

US is perfectly within its rights to reduce or eliminate its contributions to the ECCC, for 

whatever reason, it must avoid making funding conditional on the basis of a pre-determined 

result – in this case, one which satisfies the international Co-Prosecutor.  Alleged political 

interference in judicial independence cannot be solved by further political interference.  Such 

a suggestion is highly hypocritical, illogical and given the negativity surrounding Cases 003 

and 004, has the potential to be dangerously destructive to the legacy building work of the 

Court.  Ideas that promote political interference in the judiciary need to be addressed before 

they gain credence, especially among the Cambodian public. 

  

It is widely recognized that one of the cornerstones of the rule of law in any democratic 

society is an independent judiciary.  Judges should be free from political pressures and 

interference.  It is no secret that Cambodia, regrettably, has yet to fully enjoy the fruits that a 

truly independent judiciary may bear.  Whether the current government is actually interfering 

in the judicial affairs of the ECCC (though from various public remarks it would appear so) is 

a matter best explored through an independent and impartial investigation – provided, of 
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course, a. this is possible; and b. the requisite will exists at both the national and international 

level.  Thus far, the UN and the donors have been eager to push on with the trial of Case 002 

with little regard to issues such as the quality of the judicial proceedings at the ECCC.  

Process, or the quality of the judicial proceedings, has been viewed as irrelevant and 

inconsequential.  While some may call this pragmatic thinking, others, especially those of us 

on the Defense, view this as a slippery slope leading to cooption by inaction and 

appeasement, the product of which is faux justice.  

 

Rep. Royce has judged, based on what is reported in the media, that the Co-Investigating 

Judges in Cases 003 and 004 are effectively taking their marching orders from Cambodian 

Prime Minister Hun Sen.  Rep. Royce suggests that only if Mr. Cayley is satisfied that the 

independent Co-Investigating Judges do as instructed by the Co-Prosecutor, will he be 

satisfied that justice is in the making.   What Rep. Royce may not understand or appreciate is 

the fact that investigating judges are judges, not functionaries taking instructions from the 

prosecution or from any party for that matter.  They are required to act independently and 

impartially in carrying out their investigative tasks for all parties.  Whether this is, in fact, the 

practice for any of the cases before the ECCC remains to be seen.  Suffice it to say, the 

expectation has always been that with outside help, the ECCC would have a fighting chance 

of rendering both procedural and substantive justice.   

 

Perhaps Rep. Royce is unaware of the fact that there are procedural mechanisms in place to 

ensure that the parties can raise objections to the results of the investigation.  As limiting and 

frustrating as these procedural mechanisms can often seem, they are introduced to foster 

fairness, uniformity and accountability, and to minimize, if not totally prevent the parties and 

outsiders (such as Rep. Royce) from interfering with the integrity of the proceedings.  

Whether Mr. Cayley‟s public actions were within the boundaries of prescribed behavior rests 

to a great extent on how one interprets the procedural rules and regulations set in place.  

Since Mr. Cayley has not been sanctioned, one must presume that he acted correctly.  What 

Rep. Royce is doing, however, is nothing short of calling for interference with the judicial 

process.  He engages in the same sort of conduct he claims to be fighting against.  It is truly 

reprehensible for Rep. Royce to be using the power of the purse to achieve his outcome, 

which, undoubtedly, he views as the correct one.  Prejudging the Co-Investigating Judges 

may be within his First Amendment rights, but suggesting to the US Secretary of State that 

the US Government should engage in judicial interference through the use of coercive tactics 

– all in pursuit of effectuating an independent ECCC judiciary – is contrary to the rule of law.   

 

Now, to Case 002, which Rep. Royce asserts “may be unnecessarily Drawn Out.”  Rep. 

Royce carries on: 

It has been more than three decades since the Khmer Rouge was in power, and 

yet Case 002 against four former leaders has just begun. The four defendants, 

now between the ages of 79 and 85, have each denied responsibility for 

charges of genocide, war crimes and crimes against humanity. They have also 

asserted other legal defences to their prosecution, by blaming others for the 

violence, raising prior assurances of amnesty, and even demanding that the 

tribunal consider facts outside of its temporal jurisdiction (which is limited to 

the years of the Khmer Rouge‟s reign). While these arguments should not 

have much traction in light of the ECCC‟s mandate and procedural rules, not 

to mention the evidence against the accused, I am concerned they will prolong 

an already protracted attempt to bring these regime leaders to justice. 
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Anyone familiar with international criminal proceedings will readily know that there is an 

obligation on the parties – the Prosecution, Defense and Civil Parties – to act with due 

diligence; in other words, to raise, in a timely fashion, all legal and factual issues which may 

be in dispute.  The procedural rules of the ECCC specifically set out appropriate deadlines.  

The parties are expected to act with diligence or risk waiving a legal challenge which then 

would also be barred from being raised on appeal.  Raising a legal challenge for the first time 

on appeal, when it should have been raised during the pre-trial or trial proceedings is 

impermissible.  For the defense it also amounts to ineffective legal assistance to the client and 

malpractice.  Generally, only the client suffers any real consequences.  

 

Regrettably, the applicable law and jurisprudence before the ECCC is far from settled.  The 

events charged in the indictment are alleged to have occurred between 1975 and 1979.  The 

state of international criminal law during that period is not as identifiable or at least not as 

settled as it may be today.  International criminal law, which is a composite of customary 

international law, human rights law, humanitarian law and national law, has evolved 

significantly since the establishment of the ad hoc international tribunals for the former 

Yugoslavia and Rwanda.  The challenge for the ECCC is to identify and apply the relevant 

national and international criminal law (should international criminal law be found to be 

directly applicable at the ECCC) as it existed in 1975 to 1979.  This is a requirement, not an 

option.  We as the defense are merely part of the wider process of resolving these legal and 

factual issues, issues that will impact on the future of international law and the future of 

Cambodia.  To curtly dismiss the efforts of the defense teams as little more than delay tactics 

is not only insulting, it encourages the fettering of debate at the Court for the sake of 

expedience.  This is a view shared by all at the Court including Mr. Cayley who, in his letter 

to the editor of the Cambodia Daily, noted:   

This court is uniquely placed and has linked to it some highly technical legal 

issues which must be squarely addressed by the parties and then determined by 

the judges.  Ang Udom and Michael Karnavas are simply doing their jobs - 

what is expected of them.  To loosely quote Voltaire: „I may disagree with 

what they say but I will defend to the death their right to say it.‟ 

 

The remarks set out in Rep. Royce‟s letter betray an evident lack of understanding of the 

ECCC‟s unique structure, which permits jurisdictional challenges to be raised four times, 

twice what would be usual in such proceedings.  These challenges are first raised before the 

Co-Investigating Judges, followed by the Pre-Trial Chamber, the Trial Chamber and finally 

the Supreme Court Chamber.  The inescapable fact is that none of the parties can preserve 

legal issues for appellate review unless all previously available avenues for relief have been 

exhausted.   

 

Case 002 is a large and complex case with challenges unseen before in the history of national 

and international criminal law trials.  Rep. Royce‟s comments display an undeserved lack of 

respect for the extensive work of the Defense teams at the ECCC in upholding the globally 

enshrined rights of the accused.  His misguided comments, particularly his call for coercive 

measures, send completely the wrong message about the ECCC and fly in the face of what all 

parties at the Court are trying to achieve.  Rep. Royce‟s comments and demands should be 

soundly and loudly repudiated by all who respect the rule of law and the role of an 

independent judiciary. 

 

Thank you for your attention to this issue. 
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Sincerely, 

 

 

 

 

 ANG Udom Michael G. KARNAVAS  

 Co-Lawyers for Mr. IENG Sary  

 

 


