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The Initial Hearing: what was it really about? 

 

Since the Initial Hearing, questions abound: was it a preview of a rupture defense 

strategy in play?  Was it a display of legal manoeuvring designed to prolong and 

delay the trial?  Or was it a necessary exercise in debating, transparently, hyper-

technical legal issues, as occurs in many complex international criminal trials prior to 

the taking of evidence?   

 

There is an obligation on the parties – the Prosecution, Defense and Civil Parties – to 

act with due diligence: to timely raise all disputed legal and factual issues.  The 

procedural rules of the ECCC specifically set out appropriate deadlines.  While there 

may be the occasional difference of opinion as to which legal issue fits into which 

particular category of challenge (and is thus subject to a particular deadline), the 

parties are nonetheless expected to act with diligence or risk waiving a legal challenge 

which then would also be barred from being raised on appeal. Raising a legal 

challenge – jurisdictional or otherwise – for the first time on appeal, when it should 

have been raised during the pre-trial or trial proceedings is impermissible.  For the 

defense it also amounts to ineffective legal assistance to the client and malpractice.  

Generally, only the client suffers any real consequences.  

 

The applicable law and jurisprudence before the ECCC is far from settled.  The events 

charged in the indictment (Closing Order) are alleged to have occurred between 1975 

and 1979.  The state of international criminal law during that period is not as 

identifiable or at least not as settled as it may be today.  International criminal law, 

which is a composite of customary international law, human rights law, humanitarian 

law and national law, has evolved significantly since the establishment of the ad hoc 

international tribunals for the former Yugoslavia and Rwanda.  The challenge for the 

ECCC is to identify and apply the relevant national and international criminal law 

(should international criminal law be found to be directly applicable at the ECCC) as 

it existed in 1975 to 1979.  This is a requirement, not an option.   

 

A further challenge the ECCC faces is a result of its unique structure.  This structure 

allows for jurisdictional challenges to be raised four times, twice what would be usual 

in such proceedings.  These challenges are first raised before the Co-Investigating 

Judges, followed by the Pre-Trial Chamber, the Trial Chamber and finally the 

Supreme Court Chamber.  Pre-Trial Chamber Judge Downing has been previously 

quoted as stating that the procedural system in operation at the ECCC is “a waste of 

time which had caused years of delay.”  The inescapable fact is that none of the 

parties can preserve legal issues for appellate review unless all previously available 

avenues for relief have been timely exhausted.  Regrettably, in pursuing all available 

avenues provided by the ECCC’s unique structure, the parties are required to make 

extra efforts in order to fulfill their due diligence obligations, and the Chambers must 

conduct additional reviews of legal matters that under normal circumstances would 

have been resolved at an earlier stage.   

 

We make no apologies for actively pursuing all legal challenges we consider 

necessary and reasonable in order to fully comply with our due diligence obligations.  

Naturally, to the public or observers who lack legal training, these sorts of legal 

challenges may appear to be part of a rupture strategy or a delay tactic.  This can even 

be seen by what has been publicly noted prior to the Initial Hearing by ECCC 
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insiders such as Public Affairs Officer Huy Vannak, who is reported as stating that the 

ECCC will not be hindered by the issue of double jeopardy and quoted as stating “The 

court has enough competency and enough of a role in Ieng Sary’s case over genocidal 

crimes, and other crimes ... to try him under its jurisdiction.”  This statement 

impermissibly passes judgment on an issue which has yet to be decided by the Trial 

Chamber.  Mr. Huy Vannak irresponsibly misleads the public as to the purpose of the 

Initial Hearing, while also suggesting that the results on the double jeopardy issue 

(and presumably all other jurisdictional issues raised by the Ieng Sary Defense) have 

been predetermined.  In other words, Mr. Huy Vannak would have the public believe 

that the fix is in; the Initial Hearing was merely smoke and mirrors.   

 

The Initial Hearing was a significant step forward.  The legal issues discussed were as 

complex as they come in an international criminal trial.  The debate among the 

lawyers may have been overly tedious and complex, but argument on legal nuances is 

rarely exciting or simple.  What must not be overlooked is that over a four day period 

there were spirited legal arguments in a Cambodian courtroom open to the Cambodian 

public.  From listening to the substance of the arguments and observing the 

proceedings, one could easily have mistaken the ECCC for the ad hoc international 

tribunals or the International Criminal Court in The Hague.    

 

This case is large and complex, with challenges unseen before in national and 

international criminal law trials.  As the ECCC sails into uncharted waters, rather than 

instinctively assuming that the legal and factual challenges by the defense are 

symptomatic of rupture strategies and delay tactics, it may be more fruitful to look 

beyond the tediousness and procedurally-driven surface of the proceedings and simply 

accept that this trial was never going to be a simple and quick rush to judgment. 
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