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Summary of IENG Sary’s IENG Sary’s Request for Clarification of the Trial 

Chamber’s Agenda for the Initial Hearing Regarding the Royal Pardon and 

Amnesty, 17 June 2011 

 

Introduction 

On 17 June 2011, the Defence submitted a request to the Trial Chamber to provide 

clarification a. as to when the witnesses (“requested witnesses”) who negotiated and 

drafted the Royal Pardon and Amnesty (“RPA”) are to testify on the background to, the 

scope of and intention behind the RPA; and b. in the form of a reasoned decision, why 

the requested witnesses are not being called at the Initial Hearing.  This Request for 

Clarification is made necessary as the Trial Chamber left open the possibility of hearing 

the requested witnesses at a later date and did not provide reasons for declining to hear 

the requested witnesses at the Initial Hearing. 

 

Summary of the Request for Clarification 

 

 

The RPA is unclear.  This is confirmed by the Pre-Trial Chamber and the actions of the 

Trial Chamber resulting in a third – different – translation of the RPA being placed on the 

Case File.  The RPA Motion – relating to a preliminary objection – cannot be determined 

without the ambiguity in the meaning of the RPA being resolved.  There are only two 

ways for the Trial Chamber to solve this ambiguity: a. accept Mr. IENG Sary’s statement 

as to the scope of and intention behind the RPA; and/or b. summon the requested 

witnesses to testify on the background to, the scope of and intention behind the RPA.   

 

If the Trial Chamber intends to call the requested witnesses to testify on this issue, it must 

do so prior to the commencement of the substantive trial.  The RPA preliminary 

objection, if granted, will terminate the prosecution of Mr. IENG Sary at the ECCC.  The 

RPA preliminary objection can only be determined once the Motion to Summon the 

Requested Witnesses is determined.  It would be judicially inefficient to call the 

requested witnesses at a later stage in the proceedings.  If the RPA is found to prevent his 

prosecution at the ECCC, Mr. IENG Sary’s liberty will be unnecessarily denied if the 

requested witnesses are called after the commencement of the substantive trial.  

Furthermore, how will the Trial Chamber explain to ECCC stakeholders that trial time, 

resources and donors’ money have been wasted in a prosecution which could have 

otherwise been avoided?  The Defence requests clarification as to when, prior to the 

commencement of the substantive trial, the requested witnesses will be called to testify 

on the background to, the scope of and intention behind the RPA.  

 

As the requested witnesses are not to be called at the Initial Hearing, the Defence requests 

clarification, in the form of an immediate reasoned decision, as to why the requested 

witnesses are not being called.  It is necessary for the Defence to have a reasoned 
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decision immediately in order to prepare effectively for the Initial Hearing.  As confirmed 

by the Trial Chamber itself, the “deferral of reasons … constitutes a procedural defect 

which initially impact[s] on the Accused’s fundamental fair trial guarantees of legal 

certainty and clarity.”  The lack of reasons provided by the Trial Chamber in this instance 

impacts upon Mr. IENG Sary’s fundamental fair trial guarantees of legal certainty and 

clarity.  The testimony of the requested witnesses, which is inseparable from the Trial 

Chamber’s consideration of the RPA preliminary objection, has the potential to end Mr. 

IENG Sary’s prosecution at the ECCC. 

 

Essence of Request for Clarification 

 

Based on the dispositive nature of the issues raised in IENG Sary’s Supplement to his 

Rule 89 Preliminary Objection (Royal Pardon and Amnesty) (“RPA Motion”), and the 

RPA Motion’s inseparability from the Motion to Summon the Requested Witnesses, the 

Trial Chamber must a. adduce evidence from the requested witnesses prior to the 

commencement of the substantive trial; or b. immediately issue a reasoned decision as to 

why the requested witnesses are not being called at the Initial Hearing.  Clarification is 

necessary for the Defence to prepare effectively for the Initial Hearing. 

 


