
   

ECCC, National Road 4, Chaom Chau, PO Box 71, Phnom Penh, Cambodia 

Tel: +(855) 023 2190841 Web: www.eccc.gov.kh 

                          

IENG SARY DEFENCE TEAM 

EQUIPE DE DEFENSE DE IENG SARY 

 

 

 

ANG Udom and Michael G. KARNAVAS 

  Co-Lawyers for IENG Sary 

6 June 2011 

 

To: Trial Chamber Judges 

 

  

Copy: Susan LAMB 

Senior Legal Officer, Trial Chamber 

 

Defence Teams 

 

Defence Support Section 

 

Office of the Co-Prosecutors 

 

Civil Party Co-Lawyers 

 

  

Re: Request for Information as to Supplementary Submission on Certain Preliminary 

Objections, Agenda and Information Concerning Initial Hearing, and Status of 

Proposed OCP Submissions on JCE III and Crimes against Humanity 

    

Your Honors, 

 

We write to You to request information concerning three matters: 1. the deadline and page 

limit for our forthcoming supplementary submission to certain preliminary objections; 2. the 

agenda and information concerning the Initial Hearing; and 3. the status of the OCP’s 

proposed submissions on JCE III and Crimes against Humanity.  Information on these three 

topics is urgently needed to assist our team as it prepares for the Initial Hearing and the 

upcoming trial. 

 

Supplementary Submission 

 

On 5 April 2011, Your Honors issued a memorandum which stated that “[w]here 

supplementary submissions are sought by any party, the Chamber invites all teams to identify 

… the portions of [the Pre-Trial Chamber’s] reasons for which supplementary submissions 

are proposed.  The Chamber will then issue further directions in relation to these submissions 

in due course.”
1
   

 

We filed our indication of proposed supplementary submissions on 3 May 2011.  No further 

directions in relation to this submission have been provided by Your Honors.  As the Initial 

Hearing is imminent, we would greatly appreciate directions concerning the deadline and 

length which would be accepted for our forthcoming supplementary submission.  It will take 

                                                 
1 Directions to Parties Concerning Preliminary Objections and Related Issues, 5 April 2011, E51/7 (emphasis 

added). 
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time to prepare this submission and to have it translated, and this must be completed prior to 

the start of the Initial Hearing. 

 

Agenda and information concerning Initial Hearing 

 

Agenda 

Your Honors have informed the parties that an agenda for the Initial Hearing will be 

forthcoming.  We respectfully request that this agenda be provided as soon as possible to 

assist the parties in their preparations.  We have several important preliminary objections to 

raise at the Initial Hearing.  We must prepare oral submissions for each of these objections.  

As such, an indication of the proposed length of time for each oral submission is also 

requested.   

 

National Crimes Preliminary Objection 

We request clarification that we will be afforded an opportunity to make oral submissions for 

our national crimes preliminary objection.  In regard to each of our other preliminary 

objections, Your Honors indicated that opportunity for oral submissions would be provided.  

Your Honors were silent as to oral submissions for national crimes;
2
 an issue which we 

respectfully submit merits oral submissions. 

 

Royal Pardon and Amnesty Preliminary Objection 

In relation to our preliminary objection based on Mr. IENG Sary’s Royal Amnesty and 

Pardon, we respectfully request an expedited decision on our motion to summon King Father 

Norodom Sihanouk, Prime Minister Hun Sen, Prince Norodom Ranarridh and Samdech Chea 

Sim.
3
  We requested these witnesses be called to give testimony at the Initial Hearing on 

issues relevant to this preliminary objection.  We cannot effectively prepare our oral 

submission on this issue until we are informed as to whether these proposed witnesses will be 

summoned to appear at the Initial Hearing.  We also respectfully wish to remind Your Honors 

that these individuals have busy schedules and must be given as much notice as possible if 

they are to appear.  

 

Status of OCP Proposed Submissions 

 

On 19 April 2011, the OCP filed a list of legal issues it intended to raise at the Initial 

Hearing.  Through this list, it informed Your Honors that it wished to “Request to 

Recharacterize Charges in Indictment at Judgment to include: (a) that an armed conflict is 

not required to prove a crime against humanity; (b) rape as a crime against humanity; [and] 

(c) commission of crimes by the third form of joint criminal enterprise (Rule 98).”
4
 

 

On 3 May 2011, we filed observations to the OCP’s list, stating, inter alia: 

[T]he OCP could have only properly raised these matters no later than 30 days 

after the Closing Order became final.  It did not do so and it is now time-barred 

from raising these jurisdictional issues.  Even if these issues could still be raised, 

Rule 98 does not allow the Trial Chamber to make these re-characterizations.  

Should the Trial Chamber determine that the OCP may raise these issues at the 

                                                 
2 Id. 
3 IENG Sary’s Motion to summon King Father Norodom Sihanouk, Prime Minister Hun Sen, Prince Norodom 

Ranariddh and Samdech Chea Sim, 9 May 2011, E85. 
4 Co-Prosecutors’ Indication of Legal Issues It [sic] Intends to Raise at the Initial Hearing, 19 April 2011, E9/30. 
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Initial Hearing, the Defence respectfully invites the Trial Chamber to order the 

OCP to provide a detailed written submission in advance of the Initial Hearing 

setting out its arguments as to why these re-characterizations should be permitted 

and to allow the Defence to file a written response.
5
 

 

On 11 May 2011, Your Honors issued a memorandum concerning the scheduling of the 

Initial Hearing.  It set out the matters which would be addressed at the Initial Hearing, and 

did not include the OCP’s “Request to Recharacterize Charges.”  It stated: 

 

The Chamber will not hear oral argument in relation to any issue other than those 

indicated above during the Initial Hearing. This is because the Chamber considers 

that all other issues raised by the parties in their various filings either  

- have already been conclusively determined by the Chamber during the Trial 

Management Meeting and its consequent decision (E74); or  

- will be the subject of further directives from the Chamber in due course; or  

- may instead be raised before the Chamber by the parties in the course of trial 

if and when relevant and necessary. 

 

Your Honors did not clarify whether You considered the OCP’s request to fall within the 

second or third of these categories and no further directives on this issue have yet been 

issued. 

 

On 18 May 2011, the OCP filed a response to our observations.
6
  It stated: 

[T]he Co-Prosecutors notify the Trial Chamber and the Parties that it will file 

submissions requesting the re-characterization of charges in the indictment at 

judgment….  The Co-Prosecutors intend to file these submissions prior to the 

Initial Hearing or at the latest prior to the Substantive Hearing. This will give all 

the Defence the opportunity to respond as to the admissibility and merits of such a 

request as requested by this Defence in their Motion.
7
 

  

The OCP has not filed any further submissions on this matter.  We submit that Your Honors 

must order the OCP not to file any submissions relating to re-characterization of the charges, 

since this matter is already time-barred, as explained in our Observations.  If Your Honors are 

inclined to permit the OCP to file its proposed submissions, we would respectfully request 

that Your Honors indicate a deadline for such submissions and allow an appropriate time for 

responses.  This is a very busy period and we have many other preparations which must be 

completed prior to the Initial Hearing and prior to trial.  We are not insinuating that the OCP 

would deliberately plan its filing date so that our opportunity to respond is reduced due to 

preparations for or attendance at the Initial Hearing.  We simply do not wish this to be an 

unintended consequence. 

                                                 
5 IENG Sary’s Observations to the Co-Prosecutors’ Notification of Legal Issues It Intends to Raise at the Initial 

Hearing, 3 May 2011, E9/30/1, opening (internal citations omitted). 
6 Note that the Trial Chamber has informed the Defence that it considers such submissions to be Replies rather 

than Responses, and therefore this filing should not have been accepted and placed on the Case File, since no 

leave from the Chamber to file a Reply had been previously granted. See email from Senior Legal Officer Susan 

Lamb to the IENG Sary Defence and other parties on 28 April 2011, where it was indicated that a response to 

another party’s observations to a motion would be considered a reply, not a response. 
7 Co-Prosecutors’ Response to Observations to the Co-Prosecutors Notification of Legal Issues it Intends to 

Raise at the Initial Hearing,  18 May 2011, E9/30/2, para. 3-4. The OCP also argued that its “Request to 

Recharacterize Charges” cannot be considered a preliminary objection, a matter we dispute. Id., paras. 5-6. 
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A prompt response to the issues addressed herein would be greatly appreciated, as it would 

assist our preparations immensely. 

 

Respectfully,  

 

 

 

 

 

 ANG Udom Michael G. KARNAVAS  

 Co-Lawyers for Mr. IENG Sary  

 


