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Summary of IENG Sary’s Motion to Summon King Father Norodom Sihanouk, 
Prime Minister Hun Sen, Prince Norodom Ranariddh and Samdech Chea Sim, 9 
May 2011 

 
Introduction 

On 5 May 2011, the Defence submitted a motion to move the Trial Chamber to summon 
King Father Norodom Sihanouk, Samdech Akka Moha Sena Padei Techo Hun Sen, 
Prince Norodom Ranariddh and Samdech Chea Sim (“requested witnesses”) to testify at 
the Initial Hearing solely on the issue of Mr. IENG Sary’s preliminary objection to the 
ECCC’s jurisdiction based on his Royal Pardon and Amnesty (“RPA”).  This Motion was 
made necessary in order for the ECCC to discern the background to, the scope of, and 
intention behind the RPA granted to Mr. IENG Sary in 1996.   

 
Summary of Arguments 
 
a. The Trial Chamber must determine the scope of the RPA 
 
The Agreement and the Establishment Law mandate that the Trial Chamber must 
determine the scope of the RPA.  The Pre-Trial Chamber had limited competence in that 
it could only make determinations on what was submitted and could not investigate 
factual matters on its own.  The Pre-Trial Chamber did not – as it could not – make any 
effort to take any evidence from the individuals responsible for drafting the RPA.  Rather, 
the Pre-Trial Chamber relied upon suspect logic and reasoning in pronouncing what it 
believes the intent of the drafters to be.  Unlike the Pre-Trial Chamber, the Trial Chamber 
is not limited in this way; it has the competence and means to summons the requested 
witnesses, take evidence and determine with more certainty, clarity and transparency, the 
intent of the drafters of the RPA. 
 
In its Decision on Appeal Against Provisional Detention Order of IENG Sary, the Pre-
Trial Chamber found that the validity of the Pardon “is uncertain,” and:  

 
In the context of the inconsistent use of the word “amnesty”, the Pre-Trial 
Chamber finds that the second “amnesty” in the Royal Decree can be 
interpreted as meaning that the Charged Person “will not be proceeded 
against” in respect of the sentence given or breaches of Reach Kram No. 1, 
NS 94, dated 15 July 1994. The Pre-Trial Chamber will address the issue 
from this perspective as this explanation is the most in favour of the 
Charged Person. 
 
Applying this interpretation, the Pre-Trial Chamber will now turn to 
consider the possible effect of this part of the Royal Decree. 
 

In its Decision on IENG Sary’s Appeal Against the Closing Order, the Pre-Trial Chamber 
applied “[l]ogic” to interpret the effect of the Pardon section of the RPA.  The Pre-Trial 
Chamber found that the amnesty section of the RPA “can be interpreted as meaning 
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that the Charged Person ‘will not be proceeded against’ in respect of the sentence given 
or breach of the [1994 Law].”  Furthermore, the Pre-Trial Chamber found that “[t]here is 
no indication … that the [amnesty section of the RPA] intended to cover acts of 
genocide, crimes against humanity and grave breaches of the Geneva Conventions.”  
Finally, the Pre-Trial Chamber found that “[a]s there is no indication that the King 
(and others involved) intended not to respect the international obligations of Cambodia 
when adopting the Decree, the interpretation of this document proposed by the Co-
Lawyers is found to be without merit.”   
 
To date, the Pre-Trial Chamber has only been able to interpret what it believes the scope 
of and intention behind the RPA to be.  Article 5 of the Cambodian Penal Code 2009 
states: ‘‘In criminal matters, the law shall be strictly construed. A judge may neither 
extend its scope of application nor interpret it by analogy.”  In France, upon whose legal 
system Cambodia’s is largely based, the method of statutory interpretation can be 
summarized as the following: 
 

1. When a text is clear, it should be applied and not interpreted, unless an 
absurd result would follow. 
2. When a text is ambiguous or obscure, courts look for the will of the 
legislature. For that, a judge first examines the text itself with care, and 
considers commentaries written about the text. This is not limited to the 
provision to be applied but includes the chapter or the entire law. Often a 
provision is obscure only if separated from its context.  
3. If this study is insufficient, courts often go to the travaux préparatoires to 
discover the legislature’s thinking. The Cour de cassation agrees with this 
process, but also states that the travaux préparatoires never bind the court. 
René David, who calls this process the historical method of interpretation, 
cites its frequent use by the courts. 
4. When a text does not directly provide the solution for a dispute, judges 
need at least to start from a text to situate the rule that they will design. French 
judicial decisions almost always invoke a text, and it is exceptional for a court 
not to refer to a legal text. However, sometimes courts invoke general 
principles of law. 
5. If the legislative history is confused, or the law is too old, the judge will 
look at other considerations and use what the scholarly writers call the 
teleological interpretation method. This approach is mostly used by the 
highest courts, the Cour de cassation and the Conseil d’État, rather than the 
lower courts. 

 

The text of the RPA is sufficiently ambiguous to warrant the taking of evidence of those 
involved in the negotiating, drafting, granting and approving of it.  A strict construction 
can only be made through the testimony from those who negotiated it, those who agreed 
to it, and those who understood what was being agreed to.  This is implied by the fact that 
the Agreement and Establishment Law mandate that the scope of the RPA be determined 
by the ECCC.  The attempted interpretation of the Pre-Trial Chamber as to what it 
believes or conjectures the scope of and intention behind the RPA to be is further 
indication that the text of the RPA requires clarification.   



 3

 
With respect to the Pardon, the Pre-Trial Chamber stated that it “adhere[ed] to the 
grammatical and ordinary sense of the word used in the Decree,” and found there was 
“[a]bsent any inconsistency or absurd result.”  The Pre-Trial Chamber found that “the 
amnesty granted to Ieng Sary was confined to the specific sentence pronounced in 1979.”  
The Pre-Trial Chamber further found that “[l]ogic dictates that a death sentence would be 
converted to a term in prison…”  The Pre-Trial Chamber’s findings as to the scope of the 
Pardon, through use of logical interpretation and a grammatical and ordinary use of the 
wording, would lead to an absurd interpretation.  If the Pre-Trial Chamber’s interpretation 
is followed, the Pardon is rendered useless as when the RPA was drafted the death 
penalty in Cambodia had been abolished.  Furthermore, it is absurd to conclude that 
during negotiations for the RPA, Mr. IENG Sary would have negotiated a death penalty 
down to a life sentence; a logical interpretation would have seen Mr. IENG Sary negotiate 
a pardon which would protect him from exposure to any sanctions.  As a grammatical and 
ordinary use of the wording would lead to an absurd result, the intention of those who 
negotiated and drafted the RPA must be known.  Testimony from the requested witnesses 
is necessary to determine the scope of and intention behind the RPA. 
 
The scope of and intent behind the RPA is of such critical importance, that Mr. David 
Boyle, former Legal Officer of the Office of Co-Investigating Judges, felt, even prior to 
the creation of the ECCC, to publicly comment that: 

 
The case of Ieng Sary is an example of the problems that will arise before the 
Cambodian court. Ieng Sary has been granted a constitutionally valid pardon 
and immunity for certain crimes and for prosecution under the 1994 law. To 
what extent is this constitutionally valid amnesty and pardon applicable 
before the Khmer Rouge trial? This has been left to the court to decide. 
 

So fearful was Mr. Boyle of the scope of and intention behind the RPA, he opined that the 
RPA “problem”: 
 

should be dealt with beforehand in order to avoid that talented lawyers will 
slow trials down so much that three years will not be enough to finish. There 
are two possible avenues for partially resolving these issues. One would be for 
the judges immediately after having been nominated by the SCM to get 
together with prosecutors and investigating judges and work out exactly what 
is the applicable procedure for the courts. They cannot change the law, but 
they can work out what the law means. 
 

Leaving aside the insulting remarks that the Defence would have nothing to contribute 
and would only attempt to stall the proceedings, and that the Defence should not be 
involved in determining the meaning of the RPA, Mr. Boyle does raise a valid point in 
that the scope of and intention behind the RPA must be “work[ed] out.” 
 

The Trial Chamber must look to the RPA’s intended scope as reflected by the will of 
those who led its negotiation and execution, i.e. Mr. IENG Sary, Prime Minister Hun Sen, 
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Prince Ranariddh, King Father Norodom Sihanouk and Chea Sim.  Testimony from the 
requested witnesses will do away with any need to interpret, speculate or rely upon 
hearsay.      
 
b. The value of the available evidence must be considered when determining the 
scope of the RPA 
 
To date, the scope of and intention behind the RPA has only been interpreted through 
hearsay and secondary sources.  Article 321 of the CPC expressly states that “[t]he court 
has to consider the value of the evidence submitted for its examination.”  Neither the CPC 
nor the Rules provide any further guidance as to how evidence is to be valued.  Guidance 
is provided, and can be taken, from the ad hoc tribunals.  In Kordić and Čerkez, the ICTY 
Appeals Chamber set out guidelines to determine the “indicia of reliability” of hearsay 
evidence, which included whether the statement in question was: a. given under oath; b. 
subject to cross examination; c. first-hand or removed; d. made contemporaneously to the 
events; e. made through many levels of translation; [and][or] f. given under formal 
circumstances, such as before a judge.  In Limaj et al., the ICTY Trial Chamber held that 
“[t]he Chamber has been required to weigh and evaluate the evidence presented by all 
parties. It would emphasise that the mere admission of evidence in the course of the trial 
has no bearing on the weight which the Chamber subsequently attaches to it.”  Judge 
Sidhwa of the ICTY Trial Chamber in Rajić stated that “No judicial tribunal charged 
with conducting a fair trial would accept indirect or circumstantial evidence if direct 
evidence was available and was not produced without valid reason.”  
 
There have been conflicting media reports regarding the scope of and intention behind 
granting the RPA.  For example, Prime Minister Hun Sen is reported as saying:  “For the 
sake of the nation we had to do it [i.e. grant the RPA to Mr. IENG Sary].  To destroy 70% 
of the KR forces, we needed to pay a price too – that was the amnesty provided to Ieng 
Sary.”  The reported actions of Prime Minister Hun Sen further demonstrate that the 
scope of the RPA is wide.  For example, in August 1998, following the arrest of former 
Khmer Rouge member Nuon Paet for his actions as part of the Khmer Rouge, Prime 
Minister Hun Sen is reported to have sent Cambodian Defence Minister Tea Banh to 
reassure Mr. IENG Sary that the immunity given to him was not in jeopardy.   
 
Contrary to his actions and previous statements, in October 2004, Prime Minister Hun 
Sen is reported to have expressed the opinion that “[i]f you study the wording of [the 
RPA], you will see that there is still the possibility to try the crimes committed by Ieng 
Sary… [W]e paid much attention to the wording of the pardon … there are no words in it 
which ban the accusation of Ieng Sary in front of a court which may be formed in coming 
times.”   
 
The conflicting content of these media reports is indicative that media reports cannot be 
relied upon to delimit the scope of and intention behind the RPA.  More importantly, 
these reported statements and actions of Prime Minister Hun Sen are hearsay.  Neither the 
media reports nor Prime Minister Hun Sen’s statements were given under oath.  Neither 
the media reports nor Prime Minister Hun Sen’s statements have been subject to cross 
examination.  There is a strong likelihood that the purported statements of Prime Minister 
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Hun Sen were made in Khmer, yet they were published in English, having been 
translated.  Neither the media reports nor Prime Minister Hun Sen’s statements were 
made under formal circumstances, such as before a judge, and they certainly were not 
subject to in-court confrontation by the Defence.   
 
King Father Norodom Sihanouk, Prime Minister Hun Sen, Prince Ranariddh and Chea 
Sim are all alive and available to give evidence.  There is no valid reason preventing the 
requested witnesses from providing testimony.  All will speak on the discrete issue of the 
scope of the RPA.  None will be exposed to any criminal liability.  None are suspects, 
Charged Persons or Accused, and as such, do not have any fair trial rights; they will 
simply be witnesses giving evidence as any other witness will do.  In order for their 
testimony to hold more value, all should be subject to cross-examination.  Direct 
evidence as to the scope of and intention behind the RPA is available.  If the Trial 
Chamber does not summon the requested witnesses to testify, it must not give any value 
to uncorroborated hearsay evidence. 
 
c. The Trial Chamber has the means to summon and enforce summonses  
 
Under Rules 87(4) and 93(1), the Trial Chamber may summon or hear any person as a 
witness, admit any new evidence, or conduct a necessary new investigation which it 
deems conducive to ascertaining the truth.  Under Rule 93(3) and Article 315 of the CPC, 
the Trial Chamber may use the judicial police if Prime Minister Hun Sen, Prince 
Ranariddh and Chea Sim do not comply with the summonses issued to them.  
Furthermore, under Article 25 of the Agreement, the Government of Cambodia – which 
includes Prime Minister Hun Sen and Chea Sim – shall assist the ECCC in any request for 
assistance.  There is nothing preventing the Trial Chamber from requesting King Father 
Norodom Sihanouk to provide testimony.   

 
Essence of submission 
 
The scope of and intention behind the RPA must be known to determine whether the 
RPA bars Mr. IENG Sary’s prosecution at the ECCC.  King Father Norodom Sihanouk, 
Prime Minister Hun Sen and Prince Norodom Ranariddh, along with Mr. IENG Sary, 
were all involved in the negotiation of the RPA.  Two-thirds of the National Assembly 
agreed with the King Father’s decision to grant the RPA.  Chea Sim was the President of 
the National Assembly and can testify as to what the National Assembly agreed to.  
Testimony from the requested witnesses is necessary to determine the background to, 
scope of, and intention behind the RPA. 


