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Re: Proposed Rule and Practice Direction amendments 
 
Dear Ms. Valabhji, 
 
This letter contains our team’s proposed Rule and Practice Direction amendments, in 
response to your emails dated 6 April 2011 and 11 April 2011.  Please feel free to incorporate 
these proposed amendments into a general DSS request for amendments.  However, we 
kindly request that this letter be placed before the Rules and Procedure Committee and, if it 
accepts the proposed amendments, be placed before the Plenary.  The purpose of this letter is 
to inform both the Rules and Procedure Committee and the Plenary that these proposed Rule 
and Practice Direction amendments have been tabled by the IENG Sary Defence team.   
 
Our proposed amendments are listed below.  Text proposed to be added has been underlined 
and made bold.  Text which is proposed to be deleted has been struck through.  A brief 
explanation for each proposal is listed below each proposed amendment. 
 
Proposed Rule amendments 
 
Rule 79. General Provisions 
… 
7. In order to facilitate the fair and expeditious conduct of the proceedings, the Chamber may 
confer with the parties or their representatives, as applicable, by holding a trial management 
meeting. Such meeting shall be held in public camera, unless the Trial Chamber decides 
otherwise. The purpose of this meeting will inter alia be to allow exchanges between the 
parties to facilitate the setting of the date of the initial or of the substantive hearings and to 
review the status of the case by allowing the Accused to raise issues in relation thereto, 
including his or her mental and physical condition. 
 
This Rule amendment is necessary because the public has an interest in following the 
proceedings.  At the last trial management meeting, the Trial Chamber issued many oral 
decisions which would have been of great interest to the public, such as a decision on the 
admissibility of torture tainted evidence.  There is no reason that the entire meeting must be 
held in camera.  The Trial Chamber may simply order portions of the proceedings to take 
place in closed session if a confidential matter, such as the health of the Accused, is 
discussed. 
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Rule 84. Appearance of Witnesses and Experts 
… 
4. All decisions of the Chamber concerning the summoning of witnesses shall be open to 
appeal only at the same time as the Judgment of the Chamber on the merits. 
 
This section of Rule 84 should be deleted.  The reason that decisions concerning the 
summoning of witnesses should be immediately appealable will be discussed in the next 
proposed Rule amendment, below. 
 
Rule 104. Jurisdiction of the Supreme Court Chamber 
… 
4. The following decisions of the Trial Chamber are subject to immediate appeal: 
a) decisions which have the effect of terminating the proceedings; 
b) decisions on detention and bail under Rule 82; 
c) decisions on protective measures under Rule 29(4)(c); and 
d) decisions on interference with the administration of justice under Rule 35(6).; 
e) decisions of the Chamber concerning the summoning of witnesses; and 
f) decisions which affect the fundamental fair trial rights of the Accused. 
Other decisions may be appealed only at the same time as an appeal against the judgment on 
the merits. 
Unless otherwise provided in the IRs or decided by the Trial Chamber, an immediate appeal 
does not stay the proceedings before the Trial Chamber. 
 
The first part of this Rule amendment (e) is necessary because by the time of the judgement 
on the merits it will be too late to address any errors in the Trial Chamber’s decisions 
concerning the summoning of witnesses.  For example, many witnesses are elderly and it may 
not be possible for the Supreme Court Chamber to call these witnesses several years from 
now if the Trial Chamber fails to call them at trial.  If the Trial Chamber fails to summon an 
important witness, such as the King Father or other government officials with relevant 
knowledge of the events, the Supreme Court Chamber may find it necessary to summon these 
witnesses, yet they may be unavailable during the relatively brief Appeal stage, if they are not 
called at trial.   
 
The second part of this Rule amendment (f) is necessary because the Defence currently has 
no recourse to address decisions which violate Mr. IENG Sary’s fundamental fair trial rights 
but do not fall under subsections a) through d) above.  Without immediate appellate review, 
the Trial Chamber may act with impunity – it may make decisions which clearly violate 
fundamental fair trial rights and which will cause the trial to be unfair.  The Defence will 
have no way to remedy the situation until it can appeal the judgement on the merits – and by 
this time it will clearly be too late to rectify many fair trial violations.  The Defence has 
already attempted to appeal two Trial Chamber decisions which it submits violated Mr. IENG 
Sary’s fundamental fair trial rights and these appeals were rejected by the Supreme Court 
Chamber on the basis that the impugned decisions did not fall within current Rule 104. 
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Proposed amendments to the Practice Direction on Filing Documents before the ECCC 
(“Practice Direction”) 
 
Article 6.3 
Documents shall be filed with copies of all authorities listed therein, with the exception of 
those documents listed in ECCC Law Compendium hosted in the ECCC’s official website and 
all publicly available documents. 

 
This Practice Direction amendment is necessary because the teams currently spend a lengthy 
amount of time finding, scanning, and copying publicly available sources to attach to their 
tables of authority.  This is a waste of time and resources.  The Trial Chamber has already 
recognized this and has issued a direction to the Parties that they need not attach publicly 
available sources,1

 

 but the OCIJ and Supreme Court Chamber still require attachments of all 
sources not previously cited. 

Article 8.5 
Except as otherwise directed by the Co-Investigating Judges or a Chamber of the ECCC, 
time limits commence on the first calendar day following the day of service of the 
Notification of the document in Khmer and one other official language of the ECCCboth 
languages in which a party has requested to receive documents pursuant to Article 2.2. 
Exceptionally, the Co-Investigating Judges or a Chamber may decide that the time limits 
commence on the first calendar day following the day of filing in all three languages. 
 
This Article must be amended because it requires time limits to commence before a party has 
received documents in a language the entire team can understand.  A recent amendment to 
Article 8.3 of the Practice Direction has cut the allocated time to file a deadline for a response 
to a pleading from 15 days to 10 days from the first calendar day following the day of service 
of the notification.  Our team predominantly works in English.  If we must act as soon as we 
receive documents in any two languages, there may be cases where we receive documents 
first in French and Khmer and the time limits to act will start running.  We would not be able 
to act accordingly because our whole team would not be able to read the filing, order or 
decision.  If a team cannot work in its common language, it cannot follow the proceedings 
and provide a due diligent and robust defence.  
 
Article 8.5 of the current Practice Direction prevents us from acting in a due diligent manner. 
For example, a party has 10 days to file a response (of up to 15 pages) from the day following 
the notification of a pleading.2

                                                 
1 Case of NUON Chea, 002/19-09-2007-ECCC/TC, Amendment of Requirement to Attach Materials Listed in 
the Table of Authorities which are Already in the Public Domain and Readily Accessible to All Parties, 5 April 
2011, E72, ERN: 00658635-00658635. 

  First, in order to translate the initial pleading in a timely 
manner so that all members of our team may understand it, the Interpretation and Translation 
Unit (“ITU”) must work immediately, flawlessly and over the weekend.  ITU does not work 
on weekends or on Khmer or UN holidays.  Even if ITU commences translation into English 
immediately, it is common practice for ITU to take approximately 4 days to translate a 15 
page document.  Second, ITU must translate our response in a timely manner to ensure that it 
can be filed by the deadline.  This will not happen as ITU does not work over the weekend 
and often cannot begin work immediately, due to a translation backlog.  Even if both of these 
things happen perfectly, if the initial pleading and the response are 15 pages, we will be left 

2 Practice Direction, Rev. 6, Art. 5.1. 
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with only approximately 2 days to read, analyze, research and draft the response.  As it 
currently stands, Article 8.5 of the Practice Direction has the effect of violating Mr. IENG 
Sary’s right to adequate facilities for the preparation of his defence through no fault of his 
own. 
 
Although at great difficulty we may be able to obtain an unofficial translation, the translation 
will not be official and may differ from the official ECCC translation which is placed on the 
Case File.  If we rely upon an unofficial translation, we may be responding or replying to 
something which was never intended to be pleaded by the filing party and which may be read 
differently by Chambers.  If we rely upon an unofficial translation we may unintentionally 
fail to act in strict accordance with an order or decision of the Trial Chamber.  At worst, we 
may run out of time to respond or reply to a pleading or comply with an order or direction, 
because we will not know what we were meant to be responding to, replying to or complying 
with.  A diligent defence is dependent upon fully understanding every word and nuance of a 
pleading, order or decision.   
 
We thank you in advance for considering these proposed amendments when drafting general 
DSS proposals and for placing this letter before the Rules and Procedure Committee and the 
Plenary. 
 
Respectfully,  
 
 
 
 
 
 
 ANG Udom Michael G. KARNAVAS  

 Co-Lawyers for Mr. IENG Sary  
 


