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Summary of IENG Sary’s Motions Requesting a Public Hearing regarding the 
fitness of Judges You Ottara and Som Sereyvuth, 18 March 2011 
 
Introduction 

On 18 March 2011, the Defence filed two motions requesting a public hearing regarding 
the fitness of Judges You Ottara and Som Sereyvuth to sit at the ECCC.  Applications 
have been made at the ECCC which set out prima facie evidence alleging that Judges 
You Ottara and Som Sereyvuth have been shown to have an association with the RGC 
that might affect their impartiality and independence in Case 002 or which gives rise to 
an appearance of bias. 

Judge You Ottara has been appointed as a member of the Special Bench to determine 
applications to disqualify the Judges of the Trial Chamber.  On 24 February 2011, the 
Defence filed a Motion to Support the IENG Thirith Defence and the NUON Chea 
Defence to disqualify the Judges of the Trial Chamber on the basis that the Trial 
Chamber Judges appear highly likely to be predisposed to support their findings of fact 
and holdings on law from Case 001, otherwise their Judgement in Case 001 will be 
discredited.  This will raise the likelihood of convictions in Case 002.  On 18 March 
2011, the Defence filed a motion to the Special Bench requesting the disqualification of 
Judge You Ottara. 

Judge Som Sereyvuth sits on the bench of the Supreme Court Chamber.  The Defence has 
two appeals currently pending before the Supreme Court Chamber. On 18 March 2011, 
the Defence filed a motion to the Supreme Court Chamber requesting the disqualification 
of Judge Som Sereyvuth. 
 
Summary of Request 
 
The allegations raised are based on reports from various governmental organizations.  
These organizations have reported political interference in the decision of Mu Sochua at 
the Supreme Court level, where Judges You Ottara and Som Sereyvuth were members of 
the bench.  These organizations include the UN OHCHR, the United Nations Special 
Rapporteur on the situation of human rights in Cambodia, and the IPU. 
 
The UN OHCHR, called the Mu Sochua case “highly politicized” and stated that the 
criminal justice system had been used as a “blunt instrument to silence freedom of 
expression.”1  The UN OHCHR stated that “[n]o evidence proving either damage to 
reputation or malicious intent was presented during the case against Mu Sochua.”2  The 
UN High Commissioner for Human Rights, Ms. Navanethem Pillay, is reported to have 
stated that she “believes it is totally unacceptable under any circumstances that a letter to 
the IPU or any other international or inter-governmental organization should be seen as a 
reprehensible act and be used as evidence in court proceedings.”3  
 

                                                 
1 UN OHCHR, “Cambodia court case shows erosion of fundamental freedoms,” 13 June 2010, available at: 
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=10202&LangID=E. 
2 Id. 
3 Id. 
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The UN Special Rapporteur on the situation of human rights in Cambodia, Professor 
Surya Subedi, stated in a 2010 report on the state of the judiciary in Cambodia that 
“[e]ven in high-profile cases such as those concerning Ms. Mu Sochua, a member of 
parliament and leading member of the main opposition party, the courts at all levels 
failed to provide convincing legal reasoning for their judgments.”4 
  
The IPU, in a decision adopted by the Committee on the Human Rights of 
Parliamentarians at its 130th session, noted that the court of first instance concluded that 
Mu Sochua defamed the Prime Minister “without serious[] examin[ation], let alone 
proven that she had made a bad faith or malicious allegation or deduction of fact that had 
tarnished the reputation of the Prime Minister,” and that it “finds it distressing that the 
courts did not redress this situation upon appeal.”5 
 
The allegations against Judges You Ottara and Som Sereyvuth must be explored in a 
transparent manner.  If the allegations are proved true, Judges You Ottara and Som 
Sereyvuth will be in violation of the Constitution, the UNTAC Code, the ECCC Code of 
Judicial Ethics, the Cambodian Code of Judicial Ethics, and the Bangalore Principles.  
For example, under the Bangalore Principles, which inherently encompass the judicial 
values the United Nations encourages all Judges – national or international – to adhere to, 
judicial independence is a pre-requisite to the rule of law and a fundamental guarantee of 
a fair trial.  The allegations against Judges You Ottara and Som Sereyvuth must be 
explored to guarantee that judicial independence is maintained and the Bangalore 
Principles, amongst applicable law at the ECCC, are adhered to. 
 
According to the Trial Chamber, the ECCC is a model court.  As such, the ECCC must 
uphold the law and principles applicable to it.  The ECCC must determine whether the 
allegations against Judges You Ottara and Som Sereyvuth are true and whether Judges 
You Ottara and Som Sereyvuth decisions are influenced by the RGC.  
  
Allegations questioning Judges You Ottara and Som Sereyvuth’s impartiality and 
independence go both towards their fitness to sit as a Judge and towards whether there is 
an appearance of bias.  An appearance of bias is a ground for a Judge’s disqualification.  
The issue of whether an individual is fit to sit as Judge and whether a Judge is to be 
disqualified can overlap.  In this instance, the Applications allege that Judges You Ottara 
and Som Sereyvuth’s lack of independence and impartiality results in an appearance of 
bias.  In essence, the question to be answered is whether Judges You Ottara and Som 
Sereyvuth’s alleged past conduct is so egregious and demonstrates such contempt for 
necessary judicial qualities of independence and impartiality that a reasonable observer 
would never believe that they could be trusted to decide Mr. IENG Sary’s case in an 
independent and impartial manner?  
 
In the Judge Nil Nonn Disqualification Decision, the Trial Chamber held that “a finding 
of bias in a case does not by itself require the Judge’s disqualification from other, 

                                                 
4 UN General Assembly, UN Doc. A/HRC/15/46, Human Rights Council, Report of the Special Rapporteur 
on the situation of human rights in Cambodia, Surya P. Subedi, 16 September 2010, para. 43. 
5 IPU, Committee on the Human Rights of Parliamentarians, Case No. CMBD/47 – Mu Sochua – 
Cambodia, Decision adopted by the Committee at its 130th session, Geneva, 12-15 July 2010. 
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unrelated cases.”  To support this holding, the Trial Chamber cited United States 
authority which in fact demonstrates that a suspicion of judicial bias warrants further 
enquiry.  The cases cited by the Trial Chamber provide ample guidance as to what 
measures the ECCC should consider: where there is bias in one case, further inquiry may 
be warranted in another. The ECCC should follow the case law cited by the Trial 
Chamber and enquire further into the allegations of bias through conducting a public oral 
hearing whether the allegations of bias against Judges You Ottara and Som Sereyvuth are 
true. 
 
One of the main reasons this special Court within the Cambodian judicial system was 
established with international assistance was in order to ensure that the judicial 
proceedings related to the subject matter jurisdiction of the ECCC would fully meet 
international standards and principles of justice.  This can only be done by setting a 
proper example and refusing to allow the appearance of bias to affect the integrity of the 
proceedings. 
 
The Pre-Trial Chamber stated that a reasonable observer for the purposes of the Rule 34 
test is “an informed person, with knowledge of all the relevant circumstances, including 
the traditions of integrity and impartiality that form a part of the background and apprised 
also of the fact that impartiality is one of the duties that Judges swear to uphold.’”   
 
Appropriate weight must be given to the widespread nature of the reports, the ease of 
access to the reports by the public, and the esteemed publishers of the reports 
condemning the Supreme Court decision in the Mu Sochua case.  For example, the 
United Nations is a stakeholder at the ECCC, having set up UNAKRT to assist the 
ECCC.  The UNAKRT homepage states: “UNAKRT provides technical assistance to the 
Extraordinary Chambers in the Courts of Cambodia (ECCC).”  The United Nations, 
under its OHCHR body, has called the Supreme Court decision in the Mu Sochua case 
“highly politicized.”  It based this allegation on the “conduct of recent defamation 
proceedings against a prominent opposition politician in Cambodia.”  The UN OHCHR 
further state that “[c]riminal law is still used to stifle freedom of speech in many 
countries. And that very much appears to be the situation in the case of Mu Sochua in 
Cambodia.”  This press briefing is available in written form and is easily accessible to the 
public.  This can only serve to compound the appearance of bias.   
 
A reasonable observer is not immune to forming perceptions based on information 
received from sources he or she can easily access, and can trust, respect and believe.  
This is not to say that Judges You Ottara and Som Sereyvuth will not, subjectively, 
remain impartial.  It is beyond cavil that Judges enjoy a presumption of impartiality and 
therefore the reasonable apprehension of bias must be firmly established.  Nevertheless, 
can Judges You Ottara and Som Sereyvuth guarantee that their reasoning is not clouded 
or does not appear to be clouded by political matters when they will be required to 
adjudicate?  Can the ECCC guarantee that that it will not be tainted by an appearance of 
bias because some of its Judges are accused of being objectively biased? 
 
Mr. IENG Sary has a fundamental right to be tried by an independent and impartial 
tribunal.  This right is guaranteed to him by Cambodia’s Constitution, the various 
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international human rights treaties to which Cambodia is a party, the Agreement, the 
Establishment Law and the Rules.   
 
Request for a Public Hearing 
 
The motions involve Mr. IENG Sary’s fundamental fair trial right to be tried by an 
independent and impartial tribunal.  Judges You Ottara and Som Sereyvuth can use the 
opportunity to publicly testify as to whether they are influenced to any degree by the 
RGC.  There are no justifiable reasons why the Applications and the motions should not 
be discussed and debated transparently and in full view of the public.  The people of 
Cambodia, having an inherent interest in the objective independence and impartiality of 
the ECCC’s judges, are entitled to scrutinize these proceedings.  Lack of transparency 
and accountability at the UN has plagued its credibility in the past and steps have been 
taken to improve the situation.  The ECCC should likewise take steps to ensure that its 
proceedings are transparent and its decision-makers accountable. 
 
Essence of the Motion 

The Motion was made necessary because if, as alleged, Judges You Ottara and Som 
Sereyvuth are influenced by the RGC, to a reasonable person their independence and 
impartiality will be affected.  In the interest of justice and to avoid any perception of 
judicial impropriety, all matters before the ECCC must be heard and decided upon by 
Judges free from any appearance of taint from, or association with, the RGC.     

 


