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Summary of Ieng Sary’s Motion to Support IENG Thirith and NUON Chea’s 

Applications for Disqualification of the Trial Chamber Judges & IENG Sary's Motion 

to Join IENG Thirith's Application for the Trial Chamber to be Replaced - for the 

purposes of Adjudicating the Applications - by Reserve Judges of the Trial Chamber 

or Additional Judges to be chosen by the Judicial Administration Committee, 11 

February 2011 

 

Introduction 

On 11 February 2011, the Defence provided a courtesy copy of its Motion to the Trial 

Chamber and other parties to Case 002 supporting the IENG Thirith Defence Application 

for Disqualification of Judges Nil Nonn, Sylvia Cartwright, Ya Sokhan, Jean-Marc 

Lavergne and Thou Mony (“IENG Thirith Application”) and the NUON Chea’s Urgent 

Application for Disqualification of the Trial Chamber Judges (“NUON Chea Application”) 

(together, “the Applications”).  The Defence agreed with the Applications in that, at the 

very least, there is the appearance of bias by the Trial Chamber Judges resulting from the 

fact that they have decided on a number of matters in Case 001 which will be in issue in 

Case 002.  The Defence further moved to join the IENG Thirith Application in calling for 

the Trial Chamber Judges to be replaced, for the purpose of adjudicating the Applications, 

by reserve Judges of the Trial Chamber or additional Judges chosen by the Judicial 

Administration Committee (“JAC”) from amongst the ECCC Judges, in accordance with 

Rule 34(6) of the ECCC Internal Rules (“Rules”).  The Defence requested a Stay in the 

proceedings until the Applications have been resolved.  

 

The Defence provided a courtesy copy of the Motion to the Trial Chamber and all the 

parties because it will take until 17 February 2011 to translate the Motion.  The Defence 

did not want to risk that the Trial Chamber will make a Decision on the Applications 

without the benefit of receiving our Motion.  

 

Summary of Arguments 

 

Support of the Applications in that there is the Appearance of Bias by the Trial 

Chamber Judges 

 

Case 001 and Case 002 are inextricably interlinked with respect to a host of issues of fact 

and law.  Judgement upon these issues, which are live in Case 002, has already been 

rendered by the Trial Chamber Judges in Case 001.  The Trial Chamber Judges are now in 

a situation which would lead a reasonable observer, properly informed, to reasonably 

apprehend bias.  The Trial Chamber Judges appear highly likely to be predisposed to 

support their findings of fact and holdings on law from Case 001, otherwise their 

Judgement in Case 001 will be discredited.  That is not to say that the Trial Chamber will 

not, subjectively, do its utmost to remain impartial.  Objectively, however, it appears that 

the likelihood of the Trial Chamber reconsidering its findings and holdings is rather 

remote.  As eloquently explained by Lord Hewart C.J., “It is of fundamental importance 

that justice should not only be done, but should manifestly and undoubtedly be seen to be 

done.”  
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By sitting on the bench in Case 001, the Trial Chamber Judges’ impartiality for Case 002, 

through no intentional fault of their own, has been conflicted.  For example: 

 

a. How will the Trial Chamber Judges ensure that their reasoning is not clouded or 

does not appear clouded by a desire to render a Judgement in Case 002 consistent 

with their determinations in Case 001, especially considering that the Judgement 

in Case 002 will affect the credibility of the Judgement in Case 001? 

 

b. How will the Trial Chamber Judges ensure that they make and appear to make a 

Judgement based only upon the evidence presented before them in Case 002 when 

they have already decided many of the same issues in Case 001? 

 

c. What will the Trial Chamber Judges do if certain evidence is not put before them 

in Case 002, but was put before them in Case 001, and the Judges wish to rely 

upon this evidence? 

 

In Case 002, the Trial Chamber Judges in their Decision not to Disqualify Judge Nil Nonn 

appear to have already pre-judged that the Democratic Kampuchea period weakened the 

Cambodian judiciary.  Such a finding is in line with the Judgement in Case 001 which 

found “that during the DK regime, there was no functioning judicial system to provide 

procedural safeguards for detainees.”  One conclusion which a reasonable observer may 

draw from this is that given the choice between supporting their determinations in Case 001 

and looking at the live issues afresh, the Trial Chamber Judges will support their 

determinations in Case 001.  Whether by intention or otherwise, such findings can lead to a 

reasonable observer, properly informed, to reasonably apprehend bias in Case 002. 

 

If the Trial Chamber Judges remain the same in Case 002 as those who were in Case 001, 

there is a de facto reversal of the burden of proof.  The Defence would now be required to 

convince the Trial Chamber Judges that their previous findings and holdings were incorrect 

and they must confess error and reverse themselves.  Any shift in the burden of proof from 

the OCP to the Defence will violate Mr. IENG Sary’s presumption of innocence. 

 

The inherently problematic nature of the same Trial Chamber adjudicating on the same 

alleged Joint Criminal Enterprise in two separate cases was highlighted to the Trial 

Chamber in Case 001 by the Defence, where the Defence noted: 

 

The extremely limited number of persons tried by the ECCC, the fact that 

there is only one Pre-Trial Chamber and the interrelationship between the 

Charged Persons means that any decision taken against one Charged Person 

would have a clear and unambiguous impact on the others. This impact is 

accentuated before the Trial Chamber where the same judges presently 

conducting the Duch trial and addressing this issue will later on judge Mr. 

IENG Sary. It is inconceivable that the Trial Chamber would issue one 

decision in the Duch case on the applicability of JCE at the ECCC and then 

immediately thereafter reverse itself in the very next case, which, according to 

the OCP, is part and parcel of the Duch case. Therefore, a decision in Duch 

concerning the applicability of JCE before the ECCC, for all intents and 

purposes, is formally and directly binding on Mr. IENG Sary. 
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Although the Defence’s Request in Duch related to the legal question of whether Joint 

Criminal Enterprise is an applicable form of liability at the ECCC, the principles it 

espouses are equally applicable to the factual questions raised in the Applications.  The sole 

difference is that the appearance of potential partiality that was apparent to the Defence in 

June 2009 has now crystallized into a circumstance that would lead a reasonable observer, 

properly informed, to reasonably apprehend bias in Case 002. 

 

It is beyond cavil that Judges enjoy a presumption of impartiality and therefore the 

reasonable apprehension of bias must be firmly established.  Whether or not the Trial 

Chamber Judges actually put into practice their interest in making findings in Case 002 

consistent with their findings in Case 001 is inconsequential.  The overriding appearance 

that they have an overwhelming interest to do so would lead a reasonable person to 

objectively apprehend bias on the part of Trial Chamber Judges. 

 

Joinder of the IENG Thirith Application for the JAC to Convene a Special Chamber 

to Consider and Decide the Applications 

 

Rule 34(6) provides that for the purposes of a disqualification application, the Judges 

subject to the application are mandated to recuse themselves.  The Trial Chamber Judges 

must recuse themselves for the purposes of the Applications.  This was the practice of the 

international Pre-Trial Chamber Judges when the Defence sought appropriate measures 

against them following comments made by Prime Minister Hun Sen.  The Trial Chamber 

Judges must follow the example of the international Pre-Trial Chamber Judges and recuse 

themselves from deciding the Applications. 

 

Request a Stay of the Proceedings 
 

Rule 34 does not require a Judge who is the subject of a disqualification application to 

recuse himself of all matters while the application is pending.  “However, he or she may 

decide to step down voluntarily at any point in the following proceedings.”  Until this 

Application has been decided, the Trial Chamber Judges must not participate in any 

pending matters or conduct any activities in preparation for Case 002, so that these matters 

will not be tainted, should the Trial Chamber Judges later be disqualified.  As the 

Applications are for the disqualification of all the Trial Chamber Judges and not just one, it 

will be judicially prudent for the Trial Chamber to Stay the proceedings until the 

Applications have been resolved. 

 

Essence of the Motion 

There is strong merit in the argument that the Trial Chamber Judges will have an 

overwhelming interest in making findings that are consistent with their findings in Case 

001 as a contrary view would jeopardize their Judgement in relation to certain crimes, 

thereby affecting their impartiality when reconsidering the particular matter at issue.  In the 

interest of justice and to avoid any misperceptions of judicial impropriety, the Applications 

must be heard and decided upon by a panel of Judges free from any taint from or 

association with Case 001.   

 


