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Re: Proposed Rule Amendments for Plenary week commencing 21 February 2011 

    

Dear Nisha and Rupert, 

 

At the risk of appearing presumptuous, we take this opportunity to submit our comments to 

the proposed Rule amendments at the Plenary.  In the past, both Rupert Skilbeck and Richard 

Rogers gracefully solicited comments from the Defence, recognizing of course that the input 

of the Defence would vary depending on the issues involved and the different legal traditions 

of the lawyers.  We have reviewed the courtesy copy of the proposed Rule amendments you 

have provided us, for which we are grateful, and take this opportunity to provide you with our 

observations in light of the upcoming Plenary.  Should it be necessary to submit a more 

detailed analysis as a formal paper to the Plenary on behalf of the IENG Sary Defence – even 

at this late stage – we would gladly do so upon your request. 

 

Rule 38(5): 

 

This is an amendment which is unnecessary, unwarranted and outright objectionable. We are 

most concerned that the amendment to Rule 38(5) is a provision which is targeting the 

Defence at the exclusion of the OCP.  It presupposes that only Defence Counsel are capable 

of filing frivolous motions.  The Rule amendment is subject to abuse and could be used as a 

means of limiting the expected zealous advocacy required as part of a due diligent defence.
1
  

If this Rule amendment were to be adopted, then in the interests of justice and in keeping 

with the principle of equality of arms, an equal provision should be adopted in relation to 

prosecutorial abuse of process: the Co-Prosecutors (both national and international) should be 

subject to disciplinary sanctions in the form of fines or deduction of pay for filing motions 

which are deemed frivolous or for engaging in questionable practices which are designed to 

impede the judicial proceedings. Lastly, adequate mechanisms are required to ensure due 

process guarantees.  In the event such sanctions are imposed, procedural mechanisms must be 

adopted enabling review before a higher instance, and there be a stay of execution of any 

sanctions until all review avenues are exhausted.  By analogy, Article 15 of the ICTY Trial 

Legal Aid Policy for Defence Counsel provides for the deduction of fees associated with the 

production of a motion declared frivolous or abusive by the Trial Chamber only after having 

                                                 
1
 Lord Brougham in 1820 in Queen Caroline’s case summoned up the essence of what it is to be an advocate for 

a client: “[A]n advocate, in the discharge of his duty, knows but one person in all the world, and that person is 

the client.  To save that client by all means and expedients, and at all hazards and costs to other persons, and, 

amongst them, to himself, is his first and only duty; and in performing this duty he must not regard the alarm, 

the torments, the destruction which he may bring upon others.”  2 Trial of Queen Caroline 3 (1821). 
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given the Lead Counsel an opportunity to respond. Article 16 provides that if the Lead 

Counsel disagrees with the Registrar’s decision, the Registrar shall invite submissions from 

the aggrieved party and the respondent and if necessary may consult with the President on the 

basis of Article 31 of the Directive on the Assignment of Defence Counsel.  

 

Rule 81(5): 

 

While in principle we see the utility of the amendment to Rule 81(5), it is subject to abuse of 

process: it may lead to situations where for the sake of convenience an Accused who insists 

on participating in his or her defence (a requirement that entails that the Accused is not only 

physically, but also mentally present) is denied his or her right.
2
  First, the Rule amendment, 

effectively, is prejudicial to an Accused who may not be as robust in health as another 

Accused, thus fostering a system whereby less physically or mentally robust Accused enjoy 

lesser fair trial rights.  Second, if indeed an Accused wishes to be present – both physically 

and mentally – during the trial, to then retire the Accused to his cell-bed so as to follow the 

proceedings while resting and dozing in and out of consciousness, denies the Accused his or 

her right to be physically and mentally present.  Hardly an adequate solution! 

 

Rule 81(6): 

 

We further take exception to the proposed Rule amendment in Rule 81(6).  This amendment 

appears to be designed to be able to have testimony compelled from the hospital bed or the 

cell bed of an Accused.  First, there is nothing in the amendment to suggest that an inquiry is 

to be made in determining whether the Accused, who may be suffering from some physical or 

psychological ailment, would be capable to provide testimony under such circumstances.  

Second, and more importantly, there is the issue of the Accused’s dignity.  With the 

proceedings being televised, it would be rather humiliating if an Accused were to be 

compelled to give evidence while bed-ridden – especially while in his detention cell.  It may 

be good theater for public consumption.  Humiliating the Accused and stripping him or her of 

any vestige of remaining self-dignity should be avoided.  Keeping in mind that until the final 

judgement is rendered all the Accused are presumed to be innocent and enjoy fundamental 

human rights, measures should not be adopted that would lead to the debasement of the 

Accused. 
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 An Accused has a fundamental right to participate in his or her own defence and to communicate with his Co-

Lawyers. This is guaranteed by Article 31 of the Cambodian Constitution, Article 35 new of the Establishment 

Law, and Article 14 of the ICCPR.  An Accused is no mere observer to his trial.  As former ICTY/ICTR 

Appeals Chamber Judge Schomburg has explained, “[t]he international community has come to accept that an 

accused must never become the mere object of criminal proceedings.”  Fundamentally Dissenting Opinion of 

Judge Schomburg on the Right to Self-Representation, para. 3, in Prosecutor v. Krajišnik, IT-00-39-A, Decision 

on Momcilo Krajišnik’s Request to Self-Represent, on Counsel’s Motions in Relation to Appointment of 

Amicus Curiae, and on the Prosecution Motion of 16 February 2007, 11 May 2007 (emphasis added). It is well 

established that the enjoyment of an Accused’s procedural rights presupposes an adequate level of mental and 

physical capacity. See Prosecutor v. Strugar, IT-01-42-T, Decision re the Defence Motion to Terminate 

Proceedings, 26 May 2004 (“Strugar Decision”), para. 21.   The ICTY has held that the right to be present 

“appears to be to ensure the presence of an accused person who is capable of assisting the Tribunal by the 

presentation of his or her defence.” Strugar Decision, para. 32.  “The use of counsel requires … that the accused 

has the capacity to be able to instruct counsel sufficiently….” Prosecutor v. Kovačević, IT-01-42/2-I, Public 

Version of the Decision on Accused’s Fitness to Enter a Plea and Stand Trial, 12 April 2006, para. 23.  Lack of 

capacity to instruct counsel can render an accused unfit to stand trial. Strugar Decision, paras. 35-36. 
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Rule 107(3): 

 

We appreciate the intent behind the proposed Rule amendment, though we are concerned that 

any such appeal is to be filed within 15 days.  In light of the ongoing problems with 

translation from the Interpretation and Translation Unit, the requirement to file both in 

English and Khmer, and the page limit for filing documents before the Supreme Court 

Chamber of 30 pages,
3
 we insist that the proposed Rule amendment increase the deadline to 

30 days.  This will ease the pressure on an already overburdened ITU. 

 

 

We trust these comments may be of some assistance and to the extent we can be of any 

further assistance please do not hesitate to contact us.  Also, we wish to take this opportunity 

to clarify the conversation on Thursday when it was suggested that it may be beneficial to 

have a member of the Defence present at the Plenary as a resource to the DSS.  It is not our 

intention to circumvent or diminish DSS’s role.  We are fully appreciative and supportive of 

all of DSS’s work; we have full faith and confidence in DSS.  Should you wish for us to 

submit our comments and observations to the proposed Rule amendments directly to the 

Plenary, we would be more than happy to do so.  We hesitate to take this approach as there 

may be instances where the various Defence teams may have differing views as to Rule 

amendments.  Having a more uniform front is obviously more fruitful, and DSS is best placed 

to act as the vanguard of the Defence. 

 

  

Respectfully,  

 

 

 

 

 

 ANG Udom Michael G. KARNAVAS  

 Co-Lawyers for Mr. IENG Sary  
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 Practice Direction for Filing Documents at the ECCC (Rev. 5), Art. 5.2. 


